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FAQ Mr Martin Fo�rdet Our Ref:. !NP. CORR 6422 
Bilfinger Be�ttet- Siemens - GAF Consprtiun, 
9 L-ochsid� Avenue .· ' . 
Edinburgh Park 

Date: 12 bctober.2tHo 

Edinburgh 
EH12 9DJ 

Dear Sirs, 

INFRACO CONTRACT: REMEDIABLE TERMINATrON NOTICE 
lNFRACO QEFAOLT (a): FAILURE TO MANAGE 0�$,GN AT GO�ARBURN RETAINING 
WALL W14C AND W1:4D 

Enclosed is a Remedia!qle Termination Notice in re::;pecl of lnfraco Default under the lnfraco 
Contract_ 

We look forward to reoeTving your rectifieation pfan Within 80 Busin.ess ·· Days of the date of ttiis 

Remediable Termination Notice. 

Yours faithfully, 

' 

Steven Bell 
Proje.ct D1r�c:t<;>r EdlnJ>urgh Tra�s 

Citypolnt Offices, 65 Haymarket Terrace, Edinburgh, EH 12 SHD . . . 
Tel: +44 (0) Email: info@edinburghtratns.coin Fax: +44 (0) 131 623 8601 Web: www.edinburghtrams.com 

Regi,tered in Scolland No: 230949 >I City Ch.lmben. H;gh Slri!e� Ecfinbtlig'h. EHi fYJ. EdWi,u,th Trams Is an opei>tir,g name til !ie Ltd. Dlrectdial:••••• 
. . e-mail:steven.bell@tie.ltd.uk 

web: www.tie.ltd.uk 
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REMEI>l$LETERMINAfffoN NOTICE 
' . .  ,:. ·.�.. \ 

INFRACO DEFAVLT .. (a):, \FAJLURE TO MANAGE DESIGN AT GOGARBURN 
RETAINING W ALLW14C AND W14D 

1. Infraco Default (a) 

1.1 The Infraco has breached its obligations under clause 7.1 of the Infraco Q)ntract to carry out 
and complete the Infraco Works fully and faithfully in accordance with the Infraco Contract 

1.2 'The Infraco has breached its obligations under clause 7 .2 of the Infraco Contract to ensure 
that, in carrying.out and completing the Infraco Works, the Infraco exercises � reasonable 
level of professional skill, care and diligence to be expected of a properly qualified and 
competent professional contractor experienced in carrying out works and services of a similar 
nature to the Infraco Works in connection with projects of a similar scope and complexity. 

1.3 The Infraco has breached its obligations under clause 11.3 of the Infraco Contract to procure 
that the SDS Provider carries out and completes the SDS Services in accordance with the SDS 
Agre,e�e�t · · , , · ,, · · · ·· · · ·· · · · 

1.4 The Infraco has breached its obligations under clause 11.4 of the Infraco Conua'ct to carry out 
all management activities in order to manage the perfonnance of the SDS Services. 

'''· · , ' . ' •  • ,  . 

1.5 Individually and cumulatively, these breaches materially and adversely affect the canying out 
and comphition of the Jnfraco Works. ).. 
·- . -, ·.• . � 

1.6 This is an Infraco Default (a) under the Infraco Contract. 

2. Nature of Infraco Default which· requires to be rectified 

2.1 As at the date of this Remediable Termination Notice: 

2.1.l 

2.1.2 

the lnfraco has not completed thef Design for the Gogarburn Retaining Walls 
Wl4C and WI4D; 

the Infraco has not obtained the approval of Edinburgh Airport Limited ("EAL") 
for the Design of Gogarbum Retaining Walls W14C and Wl4D in accordance 
with its obligations under the fufraco Contract (including Schedule Part 44 (EAL 
Works)); 

2.1.3 the Infraco is now canying out a redesign of the Gogarbum Retaining Walls 
W14C and W14D (despite it being significantly after the date of programmed 
completion); and 

2.1.4 the Infraco has notified tie of an lnfraco Notice of tie Change ("INTC") in 
respect of Gogarburn Retaining Walls W14C and Wl4D {INTC 155c, forming 
part of INTC 155 notified on 16 October 2008 and subsequently split into three) 
and has not withdrawn the INTC as there is no Design. 

2.1 The Design of Gogarbum Retaining Walls Wl4C and Wl4D should have been completed by 
the programmed date of completion of 8 October 2008. 

. 

0 
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2.3 .The Infraco c<mfirmed on Z8 January 2009 (letter reference: 25.1.201/IIJ13,60) that the 1FC 
Dl1l':Vings for the Gogarbum Retaining \Valls had riot yet been issued by the SDS Provider. 

2.4 The S:PS Pr{)vi,der issued D�awingNmµbers ULE90130-07-RTW-00030 to.00047 as "Issued 
for Construction" on 27Febrnary2009; . . 

2.5 The .lnftaco . submitted, undec cover of letter dated 29 May 2009 (reference: 
25.1.201/SN/2764), the Reviewable EA.L Works Data to tie cin for 011ward transfer to EAL. 
tie sent this under cover of letter dated 5 June 2009 (reference: INF corut 1602/MB) which 
interalia objected to an increased risk of flooding. EAL issued an objection dated30 Jllile 
2009, which was forwarded to the Infraco by tie by letter dated 2 July 2009 (reference: INF 
CORR.17181.MB). The objection raised by EAL on the flooding, as at the date of this 
Remediable Termination 1',f otice, has not been resolved or withdmwn. 

2.6 By letter'dated 21 Januaty 20.10 (reference: 25.1.201/0H/4446), the Infraco confirmed that 
walls W14C anp W14D were cur:r-ently undergoing redesign and that a revised Estimate. for 
these "walls would be forwarded at the earliest opportunity. 

2.7 As at the date of this Remediable Termination Notice, tie has not received· an updated 
Estimate from the Infraco� nor .has INTC ISSc been withdrawn. tie has not received _any 
further formally runended design from the Infraco pursuant to the Infraco Contract in respect 
of the redesign of walls Wl4C and W14D. 

2.8 The Design of Gogarbum Retaining Walls W14C and Wl4D should have been completed by 
the programmed date of completion of 8 October 2008. A properly qualified and competent 
professional contractor, exercising a reasonable level of professional skill, care and diligence, 
would have completed the Design of Gogarburn R,etaining Walls Wl4C an<! ;\Vl41J sapper 
than two years after the programmed date of completion. ·· · · '.. - · · '·. 

2.9 EAL's approval (in accordance with the Infraco Contract) for the Design should have qeen 
sought prior to the programmed date for completion of 8 Octo�r 200.�. !\,properly qualified 
and competent professional contractor exercising a reasonable level of professional skill, care 
and diligence would have sought and taken \he necessary steps to obtain the necessary 
approvals. 

�.10 The Infraco has never offered any Qxplanation f6r failing to request EAL's approval prior to 8 
October 2008 (the programmed date for completion). The Infraco has not explained why the 
Design for Gogarbum Retaining Walls Wl4C and W14D is still incomplete. 

2.11 The In:fraco's failure to complete the design for the Gogarbum Retaining WalJs W14C and 
Wl4D and failure to obtain the approval of EAL, to the extent that the Infraco requires to 
carry out a redesign of W14C and W14D, after more than 28 months from the date of entering 
into the Infraco Contract, and two years from the programmed date for completion for the 
Design of these works, is a manifestation of the Infraco's failure to observe its obligations 
under the Infraco Contract, in particular to manage the performance of the SOS Services. 

2.12 As a result of the Infraco's failures in respect of the Design, the Infraco has failed to 
commence the works to construct the Gogarburn Retaining Walls W14C and W14D within 
Section 7 of the lnfraco Works. The works to construct walls W14C and W14D are required 
to allow the completion of the Edinburgh Tram Project up to the end of section 7, including 
the construction of the Airport tram stop. The works ate critical to the substantial completion 
of Section B of the Infraco Works. 

2 
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2.13 It is matter of fact that, the lack of progress of t'be works to construct the Gogihurri Retaining 
W�lls Wl4C and Wl4D has a significant material and adverse impact on tlie constructi.brl of 
Section 7, wJiich.in tum has a significant material and adverse impact on the completion of 

. Section B. Ii is impossible to commission the Edinburgh Tram Network without these works 
being carried out and completed. · · · - · 

2.14 Individually and cumulatively, 'the Infraco's breaches have a material and adverse effect on 
the carrying out and completion of the Infra.co Works. 

3. Rectification Plan 

3 . 1  tie'fooks forward to receipt of a comprehensive rectification plan from the In:fraco addressing 
this Infraco Default (a) within 30 Business Days of the date df this Remediable Termination 
Notice. 

3.2 tie\vould expect a comprehensive rectification plan to include proposals by the Infraco as to 
how it will ensure the ·delivery of a contractually compliant Design for Gogarbum Retaining 
W�lls W.14C and W14D, which is approved by EAL in accordance with the obligations under 
tli6: Infraco Contract .and . delivered within an acceptable programme. A comprehensive 
rectification plan would also . cover measures to ensure the '. progress of these woi-ks and to 

. 'enabie ·the 'completion of Section 7, . and in turn Section . 13 of the . In:fiaco Works. A 
comprehensive rectification plan should also address outstanding lNTC 155c and confirm that 
it.is withdrawn. 

for and on behalf 6f tie Limited 

. . . . .  · · · · ·: · · · · · · · · · · · ·  . . . . .  Project Director 

. .. . . . . . . . . . . . . . . . . . . . . . . . . .  Date f 

3 

! . !)' ·  
' <  

CEC02084526_0005 



BILflNG!)sERGl;R 
£;ivi1 

oor ref: 

Y6ur ref: 

Ue limited 
City?oint 

25.-1 .201/l<;OR/7500 
INF CORR 6422 

65 Haymarket Terrace 
Edinburgh 
EH12 &HO 

SIEM�NS 

For the attention of Steven Betl ... Project Tram Director 

O�ar Sirs 

l:dinb�rgh Tr�m Network Infra co . .  

Bilfil')ger Berger-Siemens-,- CAF 
consorµum 
BSC Consortium Office 
91.6chs1cle Avenue 
.Edii\burgh Park 
Edinburgh 
E.H12 9b� 
United Kingdom 

P.hone: 
F�x: �Jk" (0) 131 4522990 

lnf;aco Cpn.tract: !\fl�ged �emediable Termlnation Notfoe . .  
Jnfraco Default (a): 'Failure to Manage Design at Gogarburn Retaining Wall W14C andW14D 

We refer to your le�er date� 1� October 2010 ·(INF CORR 6422) which purports to enclose a 
Reme�iabfe Term)nation, N.otice (in� Notice4). 

!=or the avoidance "Of r;f o_ubt this lettElr does not nor is "it intended to constitute a rectification plan. 

As at the date of writing you have served Remediable Termination Notices in respect of another 9 
mc1tters. :N9ne of these matters have been the subject of referrals to t:lispute resoluti6n. M appe�rs 
to us that tle has abandoned the contractual mechanism for resotution of disputes. This may be 
because every rnaJor ·Issue of principle has been decided against tie in adjudication. However that 
is no Justification for ne>w abusing -the termination provisions of :the contract Jt is olear that tie is now 
pursu1ng a policy of serving a Remediable Termination Notice in respect of au each and every 
grievance it may have, ret)ardless of the significance of :each grievance and its implications for tf)e 
1nfraco Works. Whilst we will respond to each Remediable Termination Notice fn turn, we object to 
tie's adoption .of fhls policy. 

1 .  The Notice does not identify matters Which constitute a breach or  breaches of contract by 
lnfraco. 

2. Insofar .as there is a delay in completion of the Design for the -Gogarbum Retainin� Walls 
W14C and W14D, it is accepted that this delay could materially and adversely affect the 
carrying out and/or completion of the lnfraco Works as a whole. However, the delay in 
relation to :this matter rests firmly with tie and not lnfraco and accordingly; cannot found 
the basis for any entitlement to terminate the lnfraco Coritracl The Notice does not 
therefore identify-matters which constitute an lnfraco Default (a): 

3. The Notice does not, therefore, constitute a valid Remediable 'Termination Notice. In 
addition lhe lnfr�co· cannot remedy ·the circum$tances affecting the completion of the 
d�sign for the Gog�rbum Walls W14C and W14D given tf1at GEC Approval of the design 
and obtaining the agreement of Edinburgh Airport Limited ('EAL') ls dependent upon tie 
issuing Instructions in relation to outstanding design changes and, slgnificaritly, closing out 
the flooq risk Issue with EAL and New lngliston Limited .(NIL). Accordingly, any delay to 
progress is currently as ·a direct result oftie's inaction. 

Bilfinger Berger Cr/ii UK 1./miled Registered Office: 7400 Oaresbury Park. Warrington, -Ohes/Jlre. WM 4BS. Registered in England & Was Compa11y No. 241BOB6 
Si&� pie_ Registered Offica SirWUllam Siemens Square Frimley Cemberfey Surrey !:,U16 800 Replsteted in England & W� Company No- 727817 
Conslruc:cion,u. Y Auxiliar de Fe(tocarlifes SA Ragis!ered Office Jose Maria llurtioz 26, 20200 Beesain. G',puzkoa. Regisleted in Span CIF: A-20001020 
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4. Ariy .f:lttero,pt to terminate the lnfraco· Contrc:1ct on the ba�is of this alleged Notice Will be 
entirel}"without contractual basis. 

This is further eXptairied as follows. 

1. f\Jo Breach ()f Contrc1ot 

It :is alleged by tie that lnfraco has breachetl its obligations. under Cl?Lises 7 �1 . :1:2,, 11_.3 
aod 1 1  )l of ·the lofraoo Contra.ct. We. _coi'isidertnat thl:i Nptic;e is far from ole9r in specifying 
in wliat Ways We are alleQed!Y ·in bre�ch o(coh{ract (thf� Js In itself surprlslng, �tan(!finQ the 
pote'rltial impJications· of th� service of ,s_uch a Noti�). We have �one our be$t to interpret 
th.e t>a.sis of the alle�ations made, 'whicM appear_ t<:> Jelate Jp .ian ?)le,geei fai(uri? py the 
lrifraco to finalise tlie design for the GoMroorn R�tah1jng v.,/ails V\1140 anfW14D ·and 
apparently Jmplioit Within this, a, failure tc;> procure th?t the sos ProYlcler carries out and 
completes the SD$· Services. ahc,l to ca�ry p_ut all !Jlanagem!;lnt f;lctivities in order to 
tnaria_ge the performance of the SOS SerVjces. 

With the exception of a bald statement that a properly qualified anc;I competent 
professional contractor, exercising a reasonable level 'of profes,�ionpl · �kill, . care and 
dili.gence would have completed the design of Gogarburn Retaining Walls W14C and 
W14D soorier than two years after the p'rogrammed date of c9h'lple'Jion, the Notice is 
entire•y lacking in detail of the respects in wtiich lnfraco i$ said to be i.n breach of Clauses 
7.1 ,  7.2, 1 1 .3 and 1 1 .4. 

Perhaps even more surprising than this is the fact that the Notice ignor�s �ntirely the 
history and . factual background to the . development of the design f9r the_ C'3·ogarburn 
Retaining Walls W14C and W14D. When the .development of the deisrgt:i at tnis location is 
viewed fn oontex.t, tt is clear fhi:it, far ftorn being h:i materi;al .breach of pontµ:ict, lnfraco has 
been significantly frustrated in concluding the .d�jgn of the G9.garburn Retaining Walls 
W14C and W14P and therl;lafterqarrying out wo*s in this location, as a result of (i) tie's 
failure to reach an ·agreement with EAL on fl.ood risk; (ii) the issuance l!>y tie of inany 
chahges either relating directly tq .the Goga,rburn Retaining Walls or in relation to the 
deslg..-i of the canopy and kiosk at the airport vamstop which has h�d. a �ignificant Impact 
oh the Gogarburn Retaining Walls; and {Iii) tie's failure to fin.alise .outstanding design 
ch;anges in this location. This background and the h_istory to tt)is matter is explained in 
further detail as follciws. 

1 . 1  History art.cl Background 

1 .2 As tie will know, this section of the route has b'een subject to. consideraole change in. 
scope and requirements since the.time of the original sos preliminary design submitted in 
Jurie 2006, driven by a combination of the demise of the Edinburgh Afrport Rail Link 
{EARL) Project, the agreement to and the signing of skle agreements with third parties, 
final determination of the Limits of Deviation (LOO), and changes in reguirements from tie, 
'TEL and third parties. Whilst lengthy, in order to put into context the allegations now bei119 
made by tie in relation fo finalisation of the design, it is necessary to set out what has 
tran�pired. 

1 .3 Up to the point of Novation of the SOS Ag'reemerit Into the lnfraco Gontract In May 2008, 
the SOS Provider was not required to secure approval from EAL for the SDS design. This 
responsibility rested with City of Edinburgh Council (CEC). At the poj11t of Novation, new 
requirements were added for the SDS Provider to secure EAL approval, In spite pf the fact 
that th� SOS Provider had already issued the design for this portion of work, ·including 
Gogarbi.Jrtt Culvert Number 3, the tramstop at the airport, and the retaining walls, 

Bil",nger Berget Cwil UK Lirriited Registered Oflica 7 400 Deresbory Park. Wwing!Oll, Cheshire, WM 4BS. Registered In England & Wales Company No. 2418086 
Si,mens pie "Ragislered Office: Sir Wilfiam Siemens Square Frimley Camberley St.Krey GU16 BQD Registered In England & Wales Company No: 727817 
Con;trucciones Y Auxi!iar de Ferrocarriles S.A Regislered Office Jose Maria llurrioz 26, 20200 Seasain, Gipuzkoa. Regislered in Spairi. CIF. A-20001020 
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1 .4 Th,e con�luslon -of the .modelling work undertaken prior to· conclusion of th� tnfraco 
Contra9t was that the impact of the introduction of. the Edinburgh Ttam ·NefflOrk 
(alongside EARL:) could be mitigated via ·the introduction oflt Wei� Jfl C9ivert t,lurnber 3. As 
a result of thi$, tie reduced the LOD in advi:ince oU�ELsJg11ing 'ohin. Agre�rnent With N,•L 
on 9 .  November 2005 (this -agreement .being to sell to NIL, Ja.nds Wh{c� W.er� ,Pt�vi�µsly . 
within the LOO). The requirement for :com}'.>fl'nsatory f)oo9-water slc:>.t?9Ei �s then 
ilistii.lcted out of the sos Providefs · scope by· tie. sut:lsequently, the EAAl-. prdj�t was 
can�lled. 

· · 

1.5 In �ddition,.after the point of Novation of the sos A,greemeht t9 lnfracP, upon oonctusl9n 
of :the Jrifraco . Contract. change orders Wete issued by tie f-or a kio�k Jirtd canopy to f:>e 
ilitroduced at. the '.train terminus at Edinburgh Airport oh EAL. tands, c;rutwfth tf,1,fL.OI). Tti.is 
resulted in a realignment of..theBogarburri Retaining W�il W:140, h1fr0,quqlng ·ia protr.u�ion 
(outwith ttie LOO) 'into the Gogat Burri and reducin.lftbe. ov�ra[! cbannei width ofthe bu�n. 
ln addition to the canceHatioh of the EARL pr:oject. · thi$ h.cJd P further :d.irect tmpact on . thE;l 
flood characteristics and overall ·  cap.aclty of .the Gog�r · Born, The ,requirement for ·�os 
(and accordingly lnfraco) lo accepi responsibiti.ty· f6t th.e :hydro!Qgicai .rn.od_1;3f!ir:ig for the 
GoQarburn Retaining Walls .and its associated flood plains W9S °Jnstrµcted by tie on 
29,January 2009 (INF CORR 656). The res:urt -of thi.s 'instn.Jction was that, in order to 
resolve the hydrological modelling, lnfraco wa.s also t�quir�d to 'look �gain at the design of 
the kiosk, the hydrological anaJysis, cons1,Jlt with SEPA, ahd �onsul.t With EAL 

1 .6 � have issued a total of ten (10) design change-s relateµ directly or incW�otly to the 
Gogarbum Retaining Walls W14C and W140: These are o��cnbed as foll'ows: 

1 .6.1 On 29 January 2009 (lNF CORR 656) (noted �bbVe), .tie instructed _the qesign of 
a kiosk, hydrolo9ioal analysis, consultatiori With SEPA. and further ce>nsultation 
with EAL This was covered by INTC 78. ·Priqr to INF qoilR _6§6, fnfraqo 
received .a change to .the Go9ai'burn Retaining Walts, relatecf to 01}a1;1ges to 1he 
wall fin:ishes. This Was instructed by tie on 13  January 2009 Cl.NF CORR 583), 
covered by INTG 80. 

1 .6.2 tnfraco have also received other changes in the vroiriity of the Gogarburn 
Retaining WaUs W14C and W14D, which have held _up .(ana are strn holding up) 
the Prior Approval/Planning Permission for the area. which In turn holds up tile 
lFC of'W14C and W14D. In addition, we record that these changes are outwith 
the LOO. 

1 .6.3 The following additional changes were also iristructed by He: 

{a) 26 Marc}1 201 0  (INF CORR 4553/DC), covered �y INTC 541 ; 

(b) OS February 2010 .{I NF CORR 4014/GiVloG), covered by lNTC 465; 

(c) 14  May 20.09 (INF CORR 1 344/AS), covered by tNTC 275; 

(d) 04 May 2009 (INF CORR 1 378/0$). covered by lNTC 277; and, 

{e) 06 April 2009 (INF CORR 1 150/0C), covered by INTC 182. 

1 .6.4 As noted above, we await instruction from tie on the folloWing changes: 

.(a) INTC 277 (OCR 0226) - OLE Base Special .at the Airport Terminus -
advised to tie under our fetter ref-erence 25.1 .201/JHi/6037 dated 
1.8 June 201 0; and, 

Bilffn9er Berger C111it UK Ltiniled Regis!Gred Offica· 7400 Daresbuty Park, Wetringlon, Cheshire, WM 4BS. Regisleted In J:ngland & Wates Company No. 2-418066 
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lNTC 277 {OCR 0288} - Visualisations and optio11s for the Airport Kiosk 
and · Can'qpy - advised to tie . un'd(:lr our l1,7tt�r reference 
25.1 ,201/Jf}i/6392 dated 10 August 2010, 

1 .6.5 Without . Instructions ¢n these rnatters (and resoluticm of th� :flo_o�. ;ris� �U�$ 
between tie, BAA ahd NI-L), lrifraco Is unable to ·pr�ce� to o��in P.l�ming 
Permission for 'the -Airport Kiosk a.nd Cano:py ,or �h:E! _p_art .. 9f th� Gog�r:bum 
Retaining Walls outwith the LOO) arid accotdingty. the fF.G desigfl ·tot this are� 
cannot be finalised. This Is ;:in acN.on Which tests· sc)lely 1n _the l')ands qf tie. 

1 .6.6 In addition, tie issued tie Notice of -Change 035 to. ln:fr�cp for tt:i� re.q.es!gn of 
Gogarburn .Retaining Wall W14 (described only as · W14 jn lhe TNC) .. t() 
accommodate 2 No Wate·r Main Holes and 1 No :Ga:� M�In Ql'l 12 Janua.!Y ·2oq9 
(INF CORR 558). tie Notice of Change 035 w.as subsequentl.y wft,hdrc:1wn by'tie 
611 '04 May 2009. (INF CORR 1377/MB)'and subject to· abortive costs. 

1 .7 From the design changes outlined above it is clear that the-development oftne W14C _and 
W1�D dE3sign 'to a satisfactory c6nclu�ion .and the :issue of tFC drawings, has J:ieen pie.i\�ly 
frustrated by the issue by tie of various major tie Changes, additional third party approvals 
and the delay by tie in instructing the changes associated with the .ongojng d,ev�lcipments 
in ,the area. In p'artfoular1 only tie can resolve the issue re.fjarding fJood risk W!Jh �L ancJ 
Nl:L. This is because, consequent to tie's action$ In reduciqg the LQD_pre-c9ntract (s�IJing 
land to. NIL) coupled with the cancellation of the EARL proj(3ct, the pe$1gn �()lution for the 
"flood modelUn,g · cannot be contained With1n the LOD bµt WiU require pdditional works 
outside the Lot> in order to gain EAL's approval. This · requires tle to negotic1te w!#I E3AA, 
Nil anti any tither third parties W.it.h f;ln interest. ti\3 _have _been advised of this but 'to date, 
have notresolved the issue. 

1 .8 Without instruction from iie on the .outstanding Change Orders and finalisation of the flood 
risk issue, Jnfraco oannot submit the design to CEC Planning for ,Appr9yaL Without CEC 
Planning Approval, the final IFC design cannot be issued fotthe Airport Kiosk and Canopy 
ot 'the Gogarburn Retaining Walls Wt4D. tie have been advi�ed of thi.s. by lnfraoo :arid 
there hav.e been .many tneetings and a great deal of correspondence on this issu.e. lnfraco 
have advised tie repeatedly that it cannot arrive at .a s6Mion to t{le fl.oo.d risk _is�ue within 
the LOO and have tepeatedly requested that tie re$olye this issue. Against this 
background, it is :entirely disinQenuous for tie to s1,1ggest tliat the design of Gogarbum 
Retaining Walls W14C and W14D, could ever have been completed by the programmed 
date of completion of8 October 2008. 

1 .9 We now .provide comments against each of the specific allegations made withi!l section ·2 
of the Notice: 

1 . 10  .P�ragraph 2.1 .1�lnfraco has not completed the Design for the Gogarburn Retaining 
Walls W14C and W14D 

. 

This statemert is correct, however it need� to be recognised by tie that lnfraco currently 
.await instruotions from tie for the outst�nding design changes and the close ·out of the 
Flood Model issue b.etween tie and EAL In prder to finalise the design. 
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1 . 1 1 Paragrapti 2.1.:2· - the lrifraoo -has n-ot obtained the <clPPr:9.V�l of :�t;llnbQr9h __ �irport 
LimijecJ {;'EAL�) for the Desigri of 'Gogarbi.frn Retaining W�)I� WHq !11'1.� W14D !O 
acc<>r:dance with its.:obllgatlons under the tnfraco CQnttact'(iricludJ'19 S�hed.u.l� Pc1rt 
44 1EAL Works)); .  

. . · · . · . ' . 
l:nfraco awaits .the close out ·of the Flood Risk issue between tie, EA!.; arid Nl.L Tl)is . is 

described in more . detail within Section 1 .17 and should be teyiewed :�longsld� the 
background information provided above. 

1 .12 . paragraph ?,1 . • 3 - . . . the lnfraco is row carrying out a tedesl_gn ofJhe, ,Gog�r.�urn 
Ret�ln'Jr,g Wcills W14C and. W140 (despite it being sighlfica6tly �rte)' the da�e ()f 
programmed ,;:ornpletion); 

. . .• 

A rea:Hgnment .of W140 was requested by ti.e and. EAL at the EAL lntertace meet11tg held 
on 1!3 1;,eptember 2.010 to remove (or a$sist in removing) the EAUiood bbjeotiQrt · . 

1 . 1.3 Par.agraph 2.1 .4 ,. the lnfraco has notified tie of an lnfraco Notice of tie Cha,nge 
(''iNTG") in respect of t3ogarburn Reta)ning Wails Wl4C and W14D .(IN.TO 19Sc, 
fotflllng p,�rt ·Of INTC 155 rJOti;fie_d Ol) 16 OctoQer 2Ci08 and stlbseqlietitly spilt Into 
t,ire�) and 11as not Withdr:iwn the I_NTC as there is no Design 

·rhe INTG was split into th.ree · INTCs (1
.
55a, 195b and 1550) aUie's req't1est to mitigate 

delays to the Prpjeot by .allowirig tie to 1.s�ue a tie Ct-iari9·e Order for lNTC 155a to cover 
the Notified pepartwe in relation fo W14A, W15A. W158 and W16C. This aHoWed lnfraco 
to carry out the qonstruct,on of th�se elements of the Gogarburn Retaining Walls. tie has 
aiso now i:Ssued a Jie ChatJm� C>rder for lNTC 1q5q (TOO 166) in relation -to W1.4B and 
W150 but has not yet issLJed a TCO in relation to INTO 1 55c, i.e. the Notified :Departure in 
-relation to W14C and W14D. 'It should be noted that the -BODI does ilot Jnchide for •fl 
canopy, or a .kiosk, or a retair}ir;ig wall oµtV{ith the Limits of Deviation and hence, the�e a.re 
Notified Departures: We refer tie Jo our letters 25.1.201/0H/4446 dated 21 Ja.nuary 2010 
�ncf .25.1.?0�/0H/486idated 3 March 2010. H is acknowledged that the desjg.h r�flected 
i� INTC 15�c has be�n supel'$eqed. A. revised Estimate will be produced once the :final 
1FG design for W14C and W14b is available. 

1 .14 Paragraph 2.2 - The Deslgn of Gog�rburn Retaining Walls W14C arid W14D should 
have beeo completed by the programmed d.;tte .of completion of 8 October 2008. 

For .all of the reasons noted above, not Jeast the instructi_on by tie on 29 January 2009 to 
design a kiosk, hydrological analy�is, consultation with SEPA and further consultation With 
EA�. this statement i$ entirely disingenupus. The explanation provided above as History 
and Background, explains in great detail why the De&ign of the .Gogarburn Retaining Walls 
W14C and W14D was not completed by the programmed date of ·completioh :of 8 October 
200�. 

1 . 15  Paragraph ·2.3 -Tne lnfraco confJrrned on 48 January �009 (letter reference: 
25.1.201/IUl360) that th� IFC Drawings tor the Gc;>garburn Retaining Walls had hot 
yet been issUe.d by the SO'S ProVidet; 

This statement was correct at 28 Jan·uary 2009, as th(;) revised 'IFC dr�wings :eould not be 
issued until ,the desi�n chang·e issues referred to above were resolvecl. 
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1.16. l>a�.9rap1t . 2A - The -�os. Provider jssued p,:awing ·Nurnbers ·uLE9Q1·30-eW-RTW-
OOQ.�:O tq ·00041 as ''Issued for Constru�tion�· on '21 �ebrtrai'y 2009. . . 

Wf4 rec.orp lhc1t �n ;l�C package \/l(a�f$SUeq �() tie or 27 FeJ)rUal)' :2009; how�ver,. the date 
$howrt on. the. dr�wiog$ :Was 06 Qct9ber .2008. T111s ;pacl<age was completed . pnor to the 
qesign chal)ges describf3d above and fsS1ued to fie for iriforriiation. 

1 .17  P�.�agtapf'! ��5 - The ll)fraco submitted, un�er covf}r of · ietter dat�d 29  May 20P9 
(ref�renc�: 2.�.·L2911$.NlifE>4.), .th� Reyiew.ahJ�' EAt,. ·works Data 'to tie . .  for onv,a;rd 

· t.r�r;;ter.�C> �AL.tie s�nt lhis u��er <:9y�/9f r_elfer ilc1fod '5 :June .2009 (r�fer�nce� f�F 
CPR8 1S..Q2JN.fB) whi.�� !n.tf!r ;ilia Q_bJ�cte.d io an in.creas�d risk :of fl4�Piri9. l;,!\L 
issu,f!� a11; o.bjeption d�t�� 30 Jurw ;20Q9, 'N,hJch w,i.s f.on.'.vai'ded ·to the .tnfra.co :by tie 
!°JY l�tt�r ��t�,d 2 .,lµTy ,2009 (reference: INF CORR 1718JMB). Th'e objeofiott raJ�ed J>y 
EAL on t�� �.ood�Q9, �s a� the dsite of this Remediable Termination .NoticEl, has 11ot 
�e�� resoJy� or withdrawn. · 

Whtlst reppgni�ing our obiigaUons t.1nd.er Sch�dule 44 of the lnfraco Contract, we rn>te that 
tie are responsible ·for m.anaging th� thirc;I party interfaoe with EAL and that tie have failed 
to mam�g� a11d reso,lve 'this issu�. We rei�erate that ,ofraco awaits the close out. of the 
Flqod Risk issue between tie, �L and NIL, including -the need to carry out v�rlous flopd 
clefence··@n$b:v.Gtion works ol!tside the Lo·o . . Af, the :patty with the contractua.t reh:1ti0n!?hip 
v.6tn E,AL antj Jlie fact that i!1 ()r�er to gc!iin l::P.L approval, further design :is r�qt:tiri:3d outwith 
the LOD that Ma.s a su;bs�quent impc1c! on NtL lands, ooty tie .can resolve this is-si,.Je. 

We note that prior to and .al the time. of contract execution. it would be reasonable for 
lnfraco to assume Jhat fl')e c1ient (tie) wouid have, during the development of the desi�:n. 
liaised fµHy \NJth EAL as a key third party ·interface to ensure that EAL had reviewed a.nd 

· undetstood the design, and were accepting the dElslgn and the associated impacts on 
their land due to 'the E�inbt.irgh Tram Network Projeot. This is particl)larly relevant 
oons.idering that, prior to the execution of 'the lnfraco 'Contract, the SDS Prd.Vider was 
under tie'$ manpgement {pre�no.vation). We record that pre-novation the SDS Provj(;(er 
was pniy qbligated to seek approval from CEC as .the interface with EAL ·�s managed 
directly by·tie. 

Further. it would ;3lso be reasonable to as$ume that .any changes during the development 
of the design would be adequately a�dressed by tie to ensure that the third party (EAL) 
was af}reeable to these changes; and/or any impacts due to these changes. tie should 
have consulted with the third party and adc:kessed Jtie outcome of these discussi()ns 
appropric;1{ely within the de�ign by the client (�ie). This w.as not the case as was made 
app�rerit When EAL advised mtraco (and tie) at the EAL Interface meeUrig on 28 January 
2009, ttiat EAi,. were not familiar with {he original design, 

tie's fa{i!ure t9 �anage EAL during the :developmen� of the design has resulted in the 
project suffering due to the conflicting positipns and requirements between the various 
thirq partie.s. It has e.xacerbated tb� d{fflct.ilty faced by lnfraco in obtaining EAL's approval 
to th�H:fesign. 

This issu·e ha$ been worsened by tie's·t;leclsion to instruct the SDS Provider in May 2006 
(pre-novation) to remove the compensatory flood wat�r storage area. We note that had 
the storage area been kept within t!Je Edinburgh Tram Network Project (as per the Line 2 
Tram Act), no modification to Culvert 3 would have been required and it is highly probable 
that there would have been no increase ln flood risk to EAL 
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In acfditiOfl, Jhe pan_cellat�o.n of the EARL Project ·in July 200� bas h,Jrth�t Impact�� :on ·this 
fss1.1e c:ind tie _tias �Vid�n,t!y failed to :funy manage the impact due. to the. d�mise ·of EARL on 
th.e �dk1bur9h T.ram N.el'#ork Prc;,ject. 

We hQte that the. alignment of retaining wan W14D �s . pfimarily . di�ted .:b:t the 
· tiefTEl,.{gAL r,eguiremef.}t, fqr .a J9rner Airport Terminus (i.e. �io$k .:iln� panqpy)"tf1at was 

siti.lated. P!.itwitWthe J:OD, The additionaf t�talilirig wall tequirecf fo addr�s� 'tfjls ti� P.hariJ;Je 
.�ncreases ·fhe f190d .,:i�k i111past to �L and is not due to P:ie acUons .. <>f infrp_co. f1pwever, 
this in¢rease in (load n.sl(ha� t:>e�n pd�quately addressed by lnfraco through the proposed 
l<;>-.vering of th� welr level of Cuivert Number 3. 

· ·. · 

Furthern:iore, JNe not� that (ie have �tiff not -fully addressed the EAL lnl�r.f�ce issues �Hhe 
· AJi:port T�rrninus. furthe.r de.m.onstrating tie's fallure :t6.rr1anage their:t,h.irq party obligabons. · 

W¢ note that t.h!s Is ll'Tlpacpng on lnfraco's abifity to secure tfye Plannir:ig Appro�al required 
iodhe Airport J<iosk and Cahopy. 

· · · · 

As .rega_r:ds Jhe fl�od m.odel ·it�ue, ln(raco are sUII assJsling tie .in achievi.og ·� solution to 
flood rriiti..9ati�n .w.ith EAL and NIL Qespite extensh1e moc;lelliM work$ <:1nd J�wor:ks of the 
design, lnfraco .h,aVe concluc;le_d in d_iscuss.ion with EAL and tie tha� in ord.er to .overcome 
the EAL objegtioQ to the E:dinburgh Tram Network Project design · an.d meet �he 
requiremer:il$ pf .EA" for ·� z�ro ne, ln.crease to the flood iisk on ·the, airport lands, f nfraco 
anC, . the . SDS Provicfer 9re }),OW. lnve$ti�atin� .solutions tl')�t require trc:1rn works to be 
under:taken o!Jtsi<ie of the .LOD, TI:li$ rnay require additional legal a_greeme_nts with EAL 
(;lhd NJL; fu��r�pprov?i1s from SEPA and CEC and furth�r·delay .to fhe Prqgrqm,ne. 

1 . 1 8  Paragraph 2_;� - �Y lett'=lr d.ated .21 January 201 o (reference: 25:i.io110.)i/4446), the 
lnrr.aco confirmJ?d _thc!f Viall� W14C and W14D were curren1'y undergolrlg redesiSiJri 
and t.hat ·a r.ev.lsed Estimate for these :walls wo(ild be forwarded at the earliest 
<>P.PC?rtunity. 

lnfraco awaits instructions from ·ue and the close out of the flood model issue between tie, 
EAL and NIL in order to finqljse the 9esign. 

1 . 1 9  Paragraph 2.7 - As a t  t.he date of this �em.ediable >rermination Notice, tie .has npt 
received an uj:>�ated Estimate from the lnfraco, nor has INTC 155c been withdrawn. 
tie has not received any further f<:1rn:ially am�nded design from the .lnfry,ico pu�IJ�nt 
to the 1nfraco Contract ln respect of (he redesign of walls W14C and W14P. 

As noted above, I nfraco awaits fr:ist�uctions from tie and the close out of the flood m9d�I 
issue between tie, EAL and NIL in order to finalise th� design. 

1 .20 Paragraph 2.8 • The oe·sign of Gogarb�rn Retaining Waifs W14C and W14D sf'!ould 
have been conipJeted by the prograrnrned date of c<>mpletlon .of 8 October 2008. A 
properly qualified and competent prot:essional contr�c�or, exe·rclsing a re_aso.Qable 
level of professional s.kill, car� a11d diUgen.c�. wollld have completea the De�lgn of 
Gogarburn Retaining Walls W14C and W14D sooner �han two years after the 
programmed date of ·compretion. 

RefE;ir tq t.he explanations provided above. 
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1.21 P�rf'!gr�ph 2.t1 - EAVs apprC>yal -(in, accordance v.rlth ·(he lnfraoo Contratt) for �he . 
.p��ign �hpµl<J h�v� be�n �oµ.9ht Ptio.r \o *�.e prog�mmed date for co�pletit,n of 8 
Oqto�_er 2008. A j:>r('.)pe�ly qu�lifi�,d flRd com.pet�nt pl'ofesslorlaJ c(>rtri"qt�r' 
e��rc.l�_hm a rea�_<>riat;,1.e .j�vel ,of P.rofesslonat skiJI, i::are ·and diligenc� . woul� J.}ave 
�ptJght�nd take11 t.fl.e ne�essaiy �·teps t� <lbtaln the riecessafy apj:>ro.vals, 

Referfo.'the explanations prpyi<;fed above .. 

1 .22 .P,af'1grapti �.10 .. The lnfrctcg �as never pff�n�d any e�planation (oi'fallln9'.J6 r�quest 
E�L's approval priqr fo 8 Oc�ob.e.r fOC>? (the :p.rogralJl�e� da_te for compJetio:n). The 
Jn.fr�y::� J'.)a!,l .. l'.lPt '�_xpl.ained why the OesJgn for Go.garburn Retaining Walls W140 a.nd 
W14D is still incompiete. 

Refer to th� �xplariation9 provided .i!btive. tie's statement th�t it has no explanation on this 
shows th<'lt It h;::is either riot recpgnlsed the effects of ;ts-ow11 actions In this matter, or is 
bein� entirely dl�fhgenu�us. 

1 .. 23 Para,g�pli 2,.1
°

1 .. . The h1fr�c91s fa11ure Jo complete th� 'des1gn for the Gogarburn 
RetainJrm wans W14C and. W14D pn� f�ilure to ob�in the approval of EAL, to the 
e:xter,;t Jhat 'the l_nfraco . requires to .carry out a redesign :c,( W14C an.d W14D, after 
mor.e #J�m 2� m�mths trofo th,e date of'eriterh1g info the lnfraco Contract, and two 
yea�Jr�m the prqgtamroed �ai� for cornpl�ti(iri tpr the D�sign of ftlese works, is .a 
maolf�tati<m .of ttle lrifracp's failu.re. to observe :its . ()bligations under {he tnfraeo 
Contract, In particUlar to manc;ige the performa11ce of th� So"s Services .. 

Refer to the explanations prm(ided above. 

1 .24 Paragraph 2.12 - As a result .of the infraco·� failures it1 p35·pect of the Design, the 
lnfraco has failed t.o commence the Wor�s to constrll.ct ·the . Gogarbum Retaining 
Walls W14C ahd W14D Within Section 7 of the lnfraco Works. the works to 
coh5trt.1ct walls .W14C and W14D are requir�d to ajl�:w the' c'ompietion o1 the 
Edinburgh Trarn Project up to the end of sectlon 7, {ncluding the �onstruct,on of'the 
Airport tram st9p. The works are c'riticai to the substantial completion of Section B 
oftlJe lnfraco Works. 

We categorically .disagree that there has been any failure on lnfraco'.s part. Refer fo the 
explahatioris provided above. 

1 .25 Paragraph 2.13 - lt is matter of fact .that, thE! la.ck of J)rogres$ of the works to 
construct. the Gogarburn Retaining Walls W14C and W14D has a �Jgnificantmaterial 
and adverse impact on the construction of Section 7, whJch in tum has ·a s'ignlfh:ant 
material and adverse impact on the completion of Section B. It is impossible to 
commission the Edinburgh Tram Network without these works being carried out 
and completed. 

It is correct that the f�,iilure to complete the Gogarburn Retaining Walls W14C and V\/140 
will have an impact on the completion and construction of Section 7 A. However, for �11 of 
the reasons explained at length in this letter, this is a matter which rests wjth tie and not 
lnfraco. 
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1 .26 Parag!aph �.14 .. lncUviduany an:d, cum�la,tively, (tie . lnfraoo's �re�c��s. have a 
m�ter1al arid adverse effect on th& carrying ·out . �nd completion of the lnfraco 
Works. 

We·categorically .disagree that enY :.t�re��h Ori thf=l part of lnfracp wil.l aff$ct the .cartying .6ot . 
·ahd completion of the 'Jnfraco Works, Refer to the explanations provJded above. 

Ftom the e'.>cplanation provided abbve, it is clear that the development of the W14C and 
W14D deslgn to a satisfactory conotµsion anp iss1.1e of t.FG .('.lraWings has t?��n clearly 
frustrated by the issue by tl� of various m.ajor �ie changes in r�guirements (i.e. new 
requirement fot a klosk and canopy at the Airport. Temiinus, tl)e change to ·the finishes of 
V\1140 etc). additional third party" qpprov�ls ' and the . Qel�y in lni;t�LJcting the chanffes 
associated with th:0 ongoing <;leveto}:irnents in th·e .ar.e�. We note tJ:iat th.is Jssue could have 
been resolved prior to Novat,on, had tie retaln�d the c9mpensafory flood water storage 
area. 

1 .27 To conclude, we consider that the faots an.d circumstance.s surrounding · Gogarburn 
Retaining Walls W14C and W140. ar\3 matters which . tie Jmd :n9t the lofraco are culpable · 
for. Consequently, we are unable tQ forwar� a .Rectification Plan in aC<X>rdance with the 
lnfraco Contr,3ct in respect of the '11�tt�rs referred to above until tie: 

(a) provides .the outstanding inst('(lctions ·reqt.ijr�d in rel?ttion to outstanding 
tie Changes; 

(b) closes out the flood risk issue·betweeri it and EAL. 

2. Carrying out and/or Completion of the lnfracci Works not materially and adve.rsely 
affec�ed 

2.1 It Js ac.cepted that the d13lay in finalising the design and the co.rresponc;J:ing delay to 
construction :of the Gogarbµrn �etalnlng ·vvaus W140 and W14D, may have a m.ateria.1 
and adver�e ir:npact upon the completion of Section 7A and hence the complelio.n of 
Secti.on B. Hc;:iwever, for all of .the reasons stated in this letter, this is not a .m,a!±er for whic� 
lnfraco Js responsible and a�9rdingly, to the extent that there is a material and adverse 
impact on the carrying out and completion of the lnfraco Works, tie must be held entirely 
respon$ibie for this delay. 

3. No lnfraco Oefa1,1lt (a) 

4. It follows.from the preceding paragr?lphs that the circumstances you narrate in your Notice 
do not m·eet the definition of "lnfraco Default (a)" in the Agreement Schedule Part 1 ,  
contrc;1ry to your assertion. 

5. Letter INF CORR 6422 is not a valid Remediable Termination Notices 

6. As no lnfraco Default has occurred, you have no right to serve a.ny Remediable 
Termination Notice as·you :have purported to db. 

Bilfinger Berger CIVIi UK Limded Registered Office: '7400 02resbury Perk, Warrington •. Cheshire, WM 4BS. Registered in England & Wales Company No: 2418086 
Siemens pie Registered Olf«:e: Sir W'dliam Siemens Square Ftimtey Cembelley Surrey GU16 800 Registered in England & Wales Company No: 727817 
Construeciones Y Auxiller de Ferrocan:iles SA Registered Office Jose t.4atl8 ltulrm 26, 20200 lleaSain,' Gipuzkoa Regislered in Spain. CIF: A-20001020 

CEC02084526 001 4 



m 
BILFINGER B�RGER 

CivD 

7, · N9 tight to Terminate 

SIEMENS 

B. No Qroi.mds lot termination can artse from this alleged" Remediable Termination Notice: 

To conclude, we ooilsider ttiaUhe fact$ ·and clrcum�tances s�tro1.mding Gogarburn f:{$taintng Walls 
W14C alltl W140 a're matters which tie an() nqt Jnfri:lcC> are cul�p!e. fqr. · qon_�eql:!er:itfy, we are 
unable to forWatd a Hectifiqation Pla.o in re$p�ct of ,t�e matters �fem:id _tq Withfn t�E3 No��·- until lie 
provide tne· outsta.hding .information required by the lnfr1;1�0 and con�ude lh.e f!o.od risk issue With 
EAL1 all as detailed above. 

We Invite you to withdraw your purported Notice serviced with ietter INF COR� 6422. 

. . oer . er 

Prc;>ject Oirecfor 
Bilfinger Berger Siemens CAF Consortium 

cc: R. Walker 
JVI. Flynn 
A Campos 
M. Berrozpe 
A Urriza 
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