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tie Underperforming Warning Notice in respect of alleged 
Defects on Princes Street and Responses thereto. 
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Disrnoutio11 

For The Attention of Martin Foerder 
P,:oJect Director 
Bilfinger Berger Siemens CAF Consortium 
9 Lochside Avenue 
Edinburgh Park 
Edinbutgh EH12 9DJ 

By fax and personal delivery 

Dear Sirs, 

INFRACO CONTRACT 

UNDERPERFORMANCE WARNING NOTICE CLAUSE 56.7 

-., Ei.· .. d. .... in. b.·. u·. rg······ 11 ..... · 
,ram·s 

Our Ref; INF CORR 5'765 

Date; ·9th August 201 O 

Please find enclosed an Underperformance Warning Notice issued in accordance with Clause· 
56. 7.1 of the lnfraco Contract. 

Yours faithfully, 

Steven Bell 
Project Director - Edinburgh Trams 

,. 

Citypoint Offices, 65 Haymarket Terrace, Edinburgh. EH 12 5HD 
Tel: +44(0) 131- Email:info@edinburghtrams.com Fax: +44(0) 1316238601 Web:www.edinburghtrams.com 

Rei.,.t<rtd"1Sco�zed No: 2309�9atC•<, Ch:,mbetS. Hogh SttetL Edir.bu:'gh.EHI I)) Edonbu.-thT.-.msisanoperat,ngmmec!'be Ud. Direct dial: +44 (0)131 ••• 
e-maU:steven.bell@tie.ltd.uk 

web: www.tie.ltd.uk 
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UNDER JJJt;RF��cyW.G NOTICE CLAUSE 56.7 
- - . . 

·•., 

INFRACO DEFAULT (i); I)JDJJE<;J'.S,ON PR1NCES STREET 

1. The Breaches giving rise to this Notice 

1.1 The Ifrl:facdlris topmiitted a material breach of its obligations under: · . 

Clause 7.2 oftlie IrifracO'Coritraot by failing to ensure that. in catrying oufand c�mpletihgthe 
lnfraco Works, the Infraco exercises a reasonable level of professional skilJ, oare and 
diligence to be expected of a properly qualified and competent professional contractor 
experienced in canying out works and services of a similar nature to the infrf:tcO Works in 
connection with projects of a similar scope and complexity, 

Clause 26.1 of the lnfraco Contract to provide all neClessary superlntende11�e during the 
completion of the lnfraco Works and that·such superintendence is given by suffident persons 
having adequately knowledge of the operations to be .carried out (including the methods and 
techniques required, the hazards likely to be encountered and methods of preventing 
accidents) for the satisfactory anc:l safe construction of the Infraco Works. 

Clause 34.2 of the Infraco Contract by failing to ensure that the Jn!l-te.rials pr9yided and .We 
mode, manner and speed of construction of the lnfraco Works are in accordance with the. 
Infraco Contract. 

Clause 7.5 .2 by failing to minimise disruption to the <;;i:ty of Edinburgh. 

These breaches are material and continuing. 

2. The matters evidencing Material Breaches 

2.1 The Jnfraco carried out Infraco Works on Princes Street during March 2009 to November 
2009. \ 

2.2 

I 

< 

The Infraco has installed seriously defective worUs on Princes Street and has failed to remedy 
this. There are significant faults in the works which (i) pose an appreciable �hysical health 
and safety .hazard; (ii) are capable of creating further hazards; and (iii) will severely reduce 
the life of the pavement. There are failings in the areas which are constructed of granite setts. 
The lnfraco has not provided adequately qualified superintendence of the Infraco Works 
which would have prevented the installation of defective works on Princes Street. tie's 
assessment, on the basis of inspections carried out to date> is that poor workmanship; an ill
advised choice of materials; inappropriate design; and the lnfraco's lack of supervision on Site 
may have all been contributed to these defects. 

2.3 The nature of the seriously defective works on Princes Street includes: 

2.3.1 At a considerable number of locations on Princes Street, the bituminous bound 
pavement materials have cracked and broken apparently from a lack of support. 
It is surmised that this is (in whole or in part) caused by poor compaction in and 
around the rail flange. 

2.3 .2 There are many locations where there is a significant step down from the top of 
the rail and wearing surface, causing a potential hazard. 

I t??i . � 
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our:r�t · . .  
Your ref: 

1 7  Sr;lpternQer 20'10 

tie Jimited 
CityPoint 
65 l·fa1ymarket Terrace 
�dinburgh 
EH12 5HD 

SIEMENS 
· :.: - · .• . . .. · ·- . . . : ,  

For the attention of Steven BeJl:._,;,.Project Tram Director 

Pe�rsfrs, 

(i))tfinger �l!r�r:-:Skmi�ns-, CAF 
�!)il.l?O.i'.t'

.
¢n . : ·. . . 

. 

'- /' . · 

·· f3SC OQil.sottfum Office 
·. �.�o¢�);1(1�A�enue ·., 

. ��j��!!iJlb'.P�rk 
�cllnbi.ir�n. 
EH�2 9DJ' 
United Kingdom 

Phone: -1-4 4(0) 131 -
Fax: +44 (0).131 452 2990 

Edih'.bµiglf'Tr�rrrije:lWt>tkh1fraco .· · . ·., . ·· . · . · · .  
lhfr�c·o 'C&ritratitfA.ti�g'ed Untlerperformanc.e W:i1itning,;Npti_ce (Princes sire.et) 

. ' . • , , ·  ! ··. .. 
. . 

We refer to yo.ur lette.r dated 9 August 2010 ·(tNF 00RR 5765). 

The purppffod Urid�f peffermanee Wamirtg N·o'tice Emolesed with your letter inr::todes the l'ti3.adin� 
lllnfraco D.efault (a): Defects on Princes Street". Given that you subsequenUy refer us to Jnfraco 
Default (g), please explain the significance of this hea.ding. 

. . 

With regard to the co11ie.nt of yourletter and purported Notl�e. we summarise our response as 
follows: 

1 .  The lnfraco·Contract does not permit you to serve an Uncferperformance Warning 
Notice at this -time. 

2. The Notice does riotldenlify a material breach of lnfraco's obli�ations. 

3. Your purported Notice does not therefore constitute a valid U.nderperformanoe Warning 
Notice. 

4. Any attempt to terminate the lnfraoo Contract on the basjs of this alleged Notice will be 
entirely without contractual basi.s. 

1 .  No Right to Serve Utiderperformance Warning Notice 

It is clear from the c.ontex.t of clause 56 of the lnfraco Contract that an 
Underperforrnance Warning Notice relates solely to . the performance of the 
Maintenance Services .by the lnfraco

'. 
The matters you raise regarding Princes Street 

are entirely concerned with construction and· not the pe_rformance of Maintenance 

Bilfinger Berger Civft UK limited �egistered Off ,e!l- 7 400 Oar es bury Pad<, Warring� .pie.sl)lre, WA4 ·�BS :Regisiered in England & Wales'Company 'Noc 24180!)6 
Siemens pie. Registered O!Jicec S1t William Siemens Square Frimley Camberley Surr,y: GU1 Ii eQo �ei;stored in. E(lgl;,nd & Wales Company ·No: 727617 
Consmiccion.es Y Aoxiliar de Ferrocarrile$ SA Registered Office Jose Maria ·u, .. noz 26. 20200 B<i'asain, Gipuzl<oa Regi$teted lri Spain C1F· A'20001020 
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ml . . . 
BJLFINOE-R,' ;BERGER 

Civil 

Sel"\fices. Your �ttempt to found upon clause 56.7.1 is b'as�d on :a selective reading of:: , 
the provisions, Ignoring entirely its context. 

Th.is is evider:i.t .from clause 56.10 to which you have referred us. That clause refers to 
incrce.?.S$d rnqnitoring of lnfraco, echoing tt1e · pr�:hti¢ions of clause 56.5 which ·is 
concerrted With monitoring of compliance in re.spe_ctof Malntenqnce Senii�s. 

With r�gard to your reference to lnfraco Default (g}, we would riote that this refers to 
"Underperformance Warning Ndtices" which are defined as relating solely to clause 
56.7.2. 

2. No Mat�rtal Breach of Obligations by lnfraco 

.As noted above, clause 56.7.1 envisages. the identification of a material breact, of 
lnfraco's obHg.ations as these relate to jhe provision of the Maintenance Servk:es. You 
have made notslich an al(egation. Furthermore, your Notice detafls no material breach 
qf any other of lnfraco's obHgations on�erith_e:JnfracerGontr:aot 

Your purported Remedial Termination Notices (under cover of your letters. JNF 99·Rij 
5771 and 5764) proc�ed upon "the same allegations as your purported 
-Underperforrnance Wtnnirm Notice. We have replieq t0::t�.!i>$eJeJ�J�, by .. oµrdettera_!;f�t�. , 
17 September io1-o (i5.1'i20.'l;J�@R/o729) where We .exr,>fain ,,that."lhe ,afltg�i{P;ll$ you,, 
make do not constitute breache� of contract We refer you to our comments in that 
letter rather than repeat them �gatnihete. 

3. L�tt�r INF COR-R 576& �nq en�losµre is not valid. Uncf�rper;formance Warn,ng 
Notices 

As (a) service of an Unde_rperformance Warning Notice .is relevant ohly fo the 
performance of Maintenance Services and (b)Jn any f3Vent, 1iE? h..as failed to identify any 
breach of lnfraco's obligations, you have no right to serve any Underperformance 
\Naming Notice a� you have purported to do. 

4. No right to Terminate 

�iven your referen(::e to lnfrpcq [)efaults (a) and (g) we must advise ·you that no 
grounds for termination can be founded upori this purported Notice. 

8l!linger Berger ·civil UK Unined Registered· Office. 7 400 baresbury Park, Warrington,· Cheshire. WA4 4BS. · Reglsiered iri England & Wales Cc;,mpany No: 241.8086 
Siemens pie Regisiered mrice: Sir William Siemel\s Square· Frimley Camberley Surrey GUH, SOD R�gisterecJ In E119land t. Waies Company No. 727817 
Consltuceiones Y Atixmar de Ferrocarn1es S.A Regrsterad Office Jose Marta lturr102 26. 20200 Beasain, Giptlzkoa Registered In Spain. ·c,F: A·2Q(l1Jj020 

i ' 
I, 
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r .  

m .  
BILFINGER BERGER SIEMEI\IS 

Civil 

We Invite you to withdraw your purported Notice served with letter JNF CORR 5765. 
' . . . 

Yours faithfully, 

M Foerder 
Project Director 
Bilfinger Berger Siemens CAF Consortium 

cc: .R. Walker 
M. Flynn 
A. Campos 
M. Berrozpe 
A. Urriza 

Bilfinger B.erger Civil UK Umlted Registered Off lee: 7 400 DaresbU!)' Par',1. Warrington, Cheshire, WA4 4BS. .Reglster!!d in �gland & Wales Company No; 241 eoea 

Siemens pie Registered Offtce: Sir William Siemens Square Frimley C;,mberley Surref GU16 eoo Registered in 1:ogland & Waiet Company ·No: 727817 

Constl\lcdones Y Auxiliar de Ferrncairiles SA Registerep Office Jose· Maria llurrioz 26, 20200 Beasaio, Gipuzkoa. Registered lo Spain CIF: A-20001020 

CEC02084527 0006 



FAO Mr Martin Foerder 

Bilfinger Berger - Siemens - CAF Consortium 
9 Lochslde Avenue 
Edinburgh Park 
Edinburgh 
EH12 90J 

Dear Sir, 

Edinburgh Tram Network 

-., s .. �. inbu. rg. h 
.rams 

Our Ref: INF CORR 6312 

Date: 29 September 201 O 

lnfraco Contract: Underperformance Warning Notice (Princes Street) 

We write in response to your letter of 1 7  September 201 0, reference 25.1 .201 .KDR.6733 and 
note your position at this time. 

Steven Bell 

Project Director - Edinburgh Tram 

Cit'fpoint Offices,�arket Terrace, Edinburgh, EH 1 2  SHD 
Tel: +44 (0) 1 3 1  - Email: info@edinburghtrarns.com Fax: + 44 (0) 1 3 1 623 8601 Web: w·ww.edinburghtrams.com 

Direct dial: +44 (0)131 ••• 
e-mail:steven.bell@tie.ltd.uk 

web: www.tie.ltd.uk 
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