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tie Underperforming Warning Notice in respect of Design 
Trackwork and Responses thereto . 
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FA() Mr .M�rlJn_.Foerd�r 
'3tl1in.ij.er tJerQer - Siemens ..... OAF COO$.ortknu 
·9 Lothside Avenue 
�qil)_burgh P�rk 
.E:d.inbUl'.'!ih 
EH12 SDJ 

Dear Si.ts, 

bate: 12 :ocitob'er . .2610 

iNFRACO. CONTRACT; VNbiRPEnFORMANCE WARNJNG NO.'JlOG 
DESIGN: TRACKWORKS 

Enclosed fa an Underperforrnance Warning NotiO.e is.sued in accordance Wrth Clause 56. 7 .1 of -
the lnfraco Contract.' 

Yours faithf!JJly, '• 
.J\ 

fir St�v,_n �QJI 
Project Director Ed.inburgh irams 

l 

·crtypoirrt: ��arketi"em:ce, Ec:linburgh,-EH 12 5HD 
Tel: +44 (0......... Email: info@edinburghtrams.tom Fax: + Web: www.edil')bu�ghtrarns.cQm 
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Strictly confidential and FOJSA exempt 
Legally p,:Mlege_d 

UNDERPEllFO:IWANGt.iWARNING NOTICE 
DESIGN: TRACKWORKS 

1. Material Breach 
1. 1 The Infraco .has cominitted a material breach of its obligations under the Infraco Contract by 

failing to deliver a complete, fully integrated, assured design . for· th.e . on-street trackworks 
(chainage 100000 to chainage 131247). Such failure prevents the Infraco from .proceeding 
with the Infra.co Works with due expedition. 

1.2 Such material breach constitutes a breach of inter alia the following obligations under the 
Infraco Contract: 
1.2.l Clause 7.1 - to cany out and complete the Infraco Works fully and faithfully in 

O accordance with the Infraco Contract; . ,: : 
1.2.2 Clause 7 .2 - to ensure that, in canying out and completing the Infraco Works, the 

Jnfraco exercises a :reasonable level of j:irofessidnill skill, Cate aild'cliligencifti) be ' _, �; ''" 
expected of a properly qualified and competent professit>hal •. contra6tor , , ·, · 
experienced in carrying out works and services of a similar nat.ure to the ,Infraco 
Works in connection with projects ofa similar scope and conipiexity; 

1.2.3 Clause 8.1.6 - to ensure that certain key elements of the system integration of the 
Infraco Works are implemented, includfog ensuring that safety assurances an<l'the 
Case for Safety will be achieved af 'the issue of a Certificate of Sectional 
Completion; 

1.2.4 

1.2.5 

Clause 8.5 - to ensure that all elements of design (which form part of tlte Infraco 
Works) relative to the Edinburgh Tram Network ('1ETN'') are compatible with 
system integration and to make qualified personnel available to ensure system 
integration throughout the Terni; ·� · · 

Clause 10 .9 - to ensure that the Det!verables fulfil the requirements of the lnfraco 
Contract and meet the needs of Approval Bodies (as defined under the In:fraco 
Contract); 

1 .2.6 Clause 11.3 - to procure that the SDS Provider shall carry out and complete the 
SDS Services in accordance with the SDS Agreement; 

1.2.7 Paragraph 2.8.1 of Part C of Schedule Part 14 (Design. Review Procedure) - to 
provide a Design Assurance Statement along with each design package; 

1.2.8 Sections 3.6.1 of Schedule Part 2 (Employer's Requirements) - to achieve the 
Deliverables necessary to enable the E1N to be constructed, tested and 
commissioned and brought into commercial service and consistent with the 
requirements for the Case for Safety; 

1.2.9 Section 3.6.l of Schedule Part 2 (Employer's Requirements) - to approach the 
design services ii1 a structured manner using a recognised 'V' life cycle model 
with regard to the integratio_n of design engineering, systems engineering and 
safety engineering activities; 

� 
. I V 
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Legally privileged 

1.3 
2. 

2.1 

2.2 

2.3 

2.4 

2.5 

2.6 

3 . .  

3.1 

3.2 

1.2.10 

.1.2.11 

Section 3.6.2 of Schedu le Part 2 (Employer's Requirements) - to undertake such 
supplementary analysis that wiU allow �er development of the Case for Safety 
concurrent with any design undertaken to prove that 1he ETN. is acceptably safe; 
and 

Section 17.2.6 of Schedule Part 2. (Employer's Requiremelds) - .to design and 
execute the Infraco. War.Jes ·using. safety �gement and pr�ures to 
dem.onstrate th� the. ETN is safe . to introduce into service as defined by 1he 
Safety. Management. System,_uoder . the Railway and Other Guided. Transport 
Systems (Safety) Regulations 2006 ("ROGS"). to develop the. Case for Safety to 
the satisfaction of the Competent Person and th e Project Safety Certification 
Committee;·and to undertake all Jnfraco Works in accordance with tie's written 
safety verification scheme requirements. 

Individually and cumulat,ively, these breaches are material and continuing.· 
· Nature of Material Br�ch 
As at the date of this Underperfonnance Warning Notice, the lnfraco }ias not delivered a 
complete, integrated and assured design for on-street trackworks ( chainage 100000 to 
chainage 131247). 
Despite the Infraco having constructed approximately one kiJometre of on-street trackworks 
between Lothian Road and Waverley Bridge, the Infraco has not delivered a complete� 
integrated and assured design for these on-street trackworks. 
The In:fraco's breach of its design obligations by 11:ot delivering a com plete, integrated and 
assured design prevents tie from issuing Permits to Commence Works for on-street 
trackworks. · 
The on-street trackworks are critical to the substantial completion of Section C of the lnfraco 
Works. The failure to have a com plete integrated and assured, design means that these works 
cannot be completed. 
The Infraco's failure to deliver a complete, int�grated and assured design for the on-street 
trackworks interfere with tie's rights to be able tb demonstrate to the Independent Competent 
Person that the requirements ofROGS are being met. 
The failure to deliver a complete, integrated and assured design for on-street trackworks as at 
the date of th is Underperformance Warning Notice is a material breach. 
Relevant Evidence of Material Breach 

The lack of a comp]ete, integrated and assured design has been the subject of much discussion 
between the Parties and it is understood between the Parties that the Infraco h as not delivered 
a complete integrated and assured design as at the date of this Underperfonnance Warning 
Notice. 
The lack of a complete, integrated and assured design has been verbally admitted by the 
Infraco and h as been referred to in writing (including, for example, email exch ange between 
Steven Bell and Miguel Berrozpe, entitled "Design Assurance", dated from 2 July 2010 until 
5 July 20 IO and email exchange between Anthony Rush and Miguel Berrozpe, entitled 
"Trackform Worksh op", dated 11 August2010 and 30August2010). 

2 
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3.3 The lack of a complete, integrated and assured design has been the subject of correspondence 
between the Infraco and the SbS Provider (including letter from the Infraco 10 the SDS 
Provider dated 28 May 2010, reference: 25.l .201 .CBr .2707). 

3 .4 The Nichols Audit Report dated 1 March 2.010 states the findings of the Audit on Design 
· Assurance, System Integration and Best Value which was carried· out on 28 January 2010. 
This Report was communicated to the Infraco by letter on Io: March 2010 (reference: INF 
CORR 4510/RB). This Report recognises that as at that date there is no complete, assured, 
integrated design and there is no integrated design programme being maintained and utilised 
by the Infraco. 

3 .5 The Infraco's letter (ref: 25. 1 .201/BDo/5937) of9 J1me 2010 admitted that the works carried 
out to Section lC/D (i.e. on Princes Street)are not in accordance with the lnfraco Contract 
and acknowledged that there is no integrated, assured design for the works. 

3 .6 The Infraco's rectification plan, dated 17 September 2010, in response to the Remediable 
Termination Notice in respect of defective works on Princes Str�t admitted that there 'is no 
integrated and assured design for the on-street works and admitted that the current design 
required enhancement. 

3 .7 The lnfraco has faiJed to take steps to rectify their failure after being asked to by tie, including 
by the foUowing correspondence: 

Date Reference 

8 April 2010 INF CORR 4736 
\ 

24 May 2010  INFCORR- 5133 

15 June 2010  INF CORR 5346 

1 8  June 2010 INF CORR 5400 
( 

•. 

3.8 The Jn:fraco has failed to attend workshops heJion the following dates to seek to rectify ·their 
failure: · 

Date 

1 1  August 201 0  

4. Reminder 

Workshop title 

Trackfonn Workshop 

4. 1 Pursuant to Clause 56. 7 of the Infraco Contract we are obliged to infonn you of the 
implications of this Underperfonnance Warning Notice. Your attention is drawn to Clause 
56.lO and to Infraco Default (g). 

3 

,.-) (' ( '. .  ' ( · .. . . .  

0 

CEC02084529_0005 



Strictly confidential and FOISA exempt 
Legally privileged 

for and on behalf of tie Limited 

. . . . .. . .... .. . . . . . . . . . . . . . . .  Project Director 

• • • • t• • • · · · · · · · ·· · · · · · • · · · · · · Date 
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m 
BILFINGER BERGER SIEMENS 

CivD 

Our ref: 
Your ref: 

ETN(BSC}TIE==T&ABC#052172 
INF CORR 6421 

25 October 2010 

tie limited 
CityPoint 
65 tl�ymarket Terrace 
Edinburgh 
EH12 5HD 

For the attention of Steven Bell - Project Tram Dlrector 

Dear Sirs, 

Edinburgh Tram Network lnfraco 

Bllfin{ler Berger-Siemens- CAF 
Consortium 

BSC Consortium Office 
9 Lochslde Avenue 
Edinburgh Parle 
Edinburgh 
EH12. 9DJ 
United Kingdom 

Phone: 
Fax: 

lnfraco Contract: Allege<:I Uncterperformance Warning Notice {Design: Trackworks) 

We refer to your Jetter dated 12 October 201 o (INF CORR 6421 ). 

With regard to the content of your Jetter and purported Notice, we summarise oµr response as follows: 

1 .  The lnfraco Contract does not permit you to serve an Underperformance Warning Notice at this 
time. 

2. The Notice does not identify a material breach of Jnfraco's obligations. 

3. Your purported Notice does not therefore constitute a valid Underperformance Warning Notice. 

4. Any attempt to terminate the lnfraco Contract on the basis of this alleged Notice will be entirely 
without contractual basis. 

1 .  N o  Right to Serve Underperformance Warning Notice 

It is clear from the context of clause 56 of the Jnfraco Contract that an  Underperformance 
Warning Notice relates solely to the performance of the Maintenance Services by the lnfraco. 
The matters you raise regarding design of the trackworks are entirely concerned with 
qonstruction and not the performance of Maintenance Services. Your attempt to found upon 
clause 66.7. 1 is based on a selective reading of the provisions, ignoring entirely its context. 

This is evident from clause 56.10  to which you also refer. That clause refers to increased 
monitoring of lnfraco, echoing the provisions of clause 56.5 which is concerned with monitoring 
of compliance in respect of Maintenance Services. 

With regard to your reference to lnfraco Default (g), we would note that this refers to 
"Underperformance Warning Notices" which are defined as relating solely to clause 56.7.2. 

Biifinger Berger Civl1 UK Limited Registered Office: 7400 Daresbury Parlt, Warrington. Cheshire, WA4 4BS. Regislered in England & Wales Company No: 2418086 
Siemens pie Registered Office: SirWdliam Siemens Square Frimley Camberley Surrey GU16 BOD Reglstered in England & Wales Company No: 727817 
Conslroceiones Y Auxiliarde Ferrocarriles SA Registered Office Joso Maria llurrioz26, 20200 Beasain. Gipuzkoa Registered In Spain. CIF: A-20001020 
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BILFINGER BERGER SI.EM ENS, 

CM! 

2. No Material Breach of Opllgations by Jnfrac<>" 

As noted abQve, clause 56.7 envisages the identification of a material breach of lnfraco's 
obJiga.tion� as these relate to the provision of _the Maintenance Services. You have rnade not 
such :.in allegation. Furthermore, your Notice details no material breach of any other 9f lnfraco's 
obligations under the lnfraco Contract. 

Your purported Remediable Tl;lrmination Notice (under cover of your Jetter INF CORR 5995) 
proceeds upon the same allegations as ypur purported Underperformance Warning Notice. We 
Will reply to your letter INF CORR 5995 in accordance with the lnfraco Contract t>Ut can confirm 
that we c:fo not be!ieve that any breach Cif lnfraco's obligations has been Identified. 

3. Letter INF CORR 6421 and enclosure is not valid Underperformance Warning Notice 

As (El) service of an Underperformance Warning Notice is relevant only to the performance of 
Majntenance Services and (b) ln any evenf, tie has failed to identify .any breach of Jnfraco's 
obligations, you have no right to setve any Underperformance Warning Notice as you have 
purported to do. 

4. No right to Terminate 

Given your reference to lnfraco Default (g) we must advise you that no grounds for termination 
can be founded upon this purported Notice. 

· We invite you to withdraw your purported Notice served with letter INF CORR 6421. 

Yours faithfully, 

M Forder 
Project Director 
Bilfinger Berger Siemens CAF Consortium 

cc: R. Walker 
M. Flynn 
A. Campos 
M. Berrozpe 
A. Urriza 

Bilfinger Berger Civl1 UK Limned Registered Offiee: 7400 Oaresbury Palk, Warrington, Cheshire, WA4 4BS. Registered In England & Wales Company No: 24180a6 
Siemens pie Re_glslered Office: Sir Wimam Siemens Square Frimley Camberley Surrey GU16 8QD Registered In England & Wales Company No: 727817 
Construeclones Y Au:<Tiiarde Ferrocaniles SA Registered Office Jose Marla lturrioz 26, 20200 80'3$ain, Gipuzkoa Registered in Spain. CIF: A-20001020 
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DiStnbub'on 

Fof the attention of Martin · Foerder - Project Director 
!?.iJfln·g�r ��rger "'".$.iemens "' QAF Consortium 
9 Lo¢h$fde AVenue 
Edinburgh Park 
l=tjinl?u:rgh 
eH12 9DJ 

O�ar $.Ir$, 

EDiNBORGHtRAIVi NETWORK - lNFRACO 
lJNP:ERPERFORl\ft.AN¢E WARNING NOTICE 

.· · · · · Edinburgh 
---..

.

. ·�

c.

· .
. m··· ··:· · · .  0 

II � . G . .. . . -· . 
. 

... ..... ----

Out Ref: INF CORR 6544 

Your Ref; ETN{BSC)tie= 
T&I\BC#052172 

Date: 27th October 201 o 

Wf3 h�Y� r$ceivedV6ur 1¢tt�r d�ted 25th Octqp�r 201 0  (EfN($$C)tie=T&AB<3#0521 72) 
whi.ch purpdrts to -repfyJo our Under performance warning Notice issued Under cover of letter 
INF QORR6421 ¢n 12th Qctober�01 0. 

We have read your responsE:3 and the Notice stijr,ds. 

teven Bell 
Pto)ect Director - Edinburgh Tram 

Flegi�tered iri Scotland No: 230949 •t ·Gty Chamben. Hgh Stteel Ed.w,bu1gh. EH I I YJ. Edinburt,, 1rams ;, an open ling name o1 �e ltd. 

dtwlct-
e-mail:steven.bell@tie.ltd.uk 

web: ·INWIIV.lie.ltd.iJk 
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