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APPENDIX 5.2 

SECTIONAL COMPLEI10N DATES 

Scope 

: Section A means completion of the Depot · 
(fully functional including energisation) and 
the first Tram delivered to the Site and 
assembled; 

, . Section B ineans completiori oflhelest track 
· functional from the Depot west entry/exit to 
the airport, and five Trams delivered. to the 

. Site and assembled with the first Tram to , 
: have completed the Tram Type Test and the 
remaining trams to have completed the. 

· Tram Commissioning Routine Tests, such : 
· tests as described in the Employer's : 

. : Requirements and the completion of all tests ' 
: required to enable the commencement of 
Driver Training; 

Section C means the carrying ouf and 
, completion of the section from Airport to · 
· Haymarket and the completion of. all tests • 
required by the Employer's Requirements in 
relation to that Section, including those 
System Acceptance Tests that must be 
successfully completed prior to shadow 

. running as provided for in the Employer's 
, Requirements; 

Section D means the completion of shadow 
running and commencement of revenue 
service approval obtained and the 
completion of all tests required by the 
Employer's Requirements in relation to that. 
Section, including those System Acceptance 
Tests that must he successfully compieted to 
enable Service Commencement; Tram 
Commissioning Routine Tests performed for. 
trams 

-�·-- • •• < ••'Q• <- •••.H• '·"• � • •••, • .," .:.�, • ... 

· Target Date Remarks 

finish of access bridge · . 
construction not mandatory 

24. May 2011 : for that milestone 

15. 
September 

2011 

... : Allows. one year +·. shadow� . 
: running remaining time for· 
, driver training - Hneside · . 
!, systems fully functional - , 
· OCC and radio 
' commu.nication functional 
only as far as available 

3 month for testing .. & 
End of . Commissioning (OCC and 

construction · radio communication fully 
22.May 2012 functional) 

End ofT&C 
20. August 

2012 

19. 
November 

2012 
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Privileged and confidential - prepared in contemplation of mediation 
FOISA exempt 

O'!:i_r,R�i lNf?·ce�(�S6�. 

muei 'z4l!l A6��stiajto:, 

l)ELIVERED'BY HAN:C>·T0· NIR·l<JIZMANi . ,. ···'. ' . . . ·�· . . ' ,: ·,· . . .
. -· . ·,. ,_· 

.. ·. . . 

,·stt�QTL¥.,�t>�F.JJ?B�TJAL·'""- LE�ALl:¥ PfflVJ4E��Eo·;Al!IU·F-Q1�A �MP'f 

()eat:Si��{ 

. . 

•Pto)'�c�.��tlt$.ltt:,,.. Prqpo�l:'for1tlt�u:ss10,t�ti·:fit1tilis�:tiqri 
iA,i · · i;- t""t .·. ' "· � t:!j'...i; ... w 2n J · · e. 20··· 1,i\,•lb:tf'ere . . ·. "'i:: 1 ;201:'RJVV;1a1.'33\ ciJ .. · .. l' •V)l.e:con,u,1·w ,;,a .')'Q.Ur'1���, ��� ·: >'?'. JJtfL' . , .\'al.(,:�· .. �<��··· ·< . Y _' . , {.W.·. , 'J. '. Q�.·np 
·f1,rm• a ba�l$on·wJ\Jith the�..o�w.e�intttreter�o a$·'.Pro.j:e�·-0arlist� .. ca-n·b�-contlU�d; .. 
After·prefii'riinar,;:,qfsb$Si�J'.l�:hef�:;trtM.i�;y of this y�tl,r wfi; $'at: _qot aJJ :¢?i:ttltili:r qftl)� \$Q�Pe jl'\d: 
f1erm$··thatwo.ultt,en.af:ii�tis ·1<> f air:rtfyfmplemen.U�e. b-es.t.t>ptions teferre� tQ .by, Mr. Kennet'&: 
Ftet,tln hislettert.Q-oL1rCh.?ttman,on 5 M#,rch 2010, 

t>{3splfo the. disappG>iritmeiitofrreteivinif your lett�f Jri l�te Johe1 we h�ve b�en ent.four:aged 
b� the J��.lv�,nentofMr. Ed Kitzman in· a,gree�os and �ontmbuting -to:�he comentof our l�ter 
-dateti '22 ,J1;1ne··0()10.(re.f�tenciHNF1 cOft,ll. Q411l).antt-hi&'t;erng·.'activ�1y and-:<?,ol)$t�v�IM. 
W1Yolved :In the worf(Waf1ave,pr�S$e<lifo,wartt With· $ihee te.�Mr)'gyoor l�tter. We are,·. . · 
pf�a.sed·to:note tbatwhe-n :h� met·Mr .. Af1tbiiny R�sh�nd·'Mi\ Jam�Molyri�IDC ctn 17 Aug�t 
he-was broadty.Jn agreementwiththe 9,utliri�H�Xplanation given to him which .described the 
�pe ah.9.r�asonin{fQf.What w���t out betc,w.:andAfle,prograrrtnie forbrirtgi.ng fhlS: ,natt�r to-
a -dori.ctusion. · 

We h;:iY� on a numbercof occa:.sibns e"Xpr�$Sed. o.ur appreci�tiQn of Mr. Kilzm�n -we would 
�d.Q.thatne t.l_a$: �1so .giYeii· our stakeholq�j:� confiijlertGe. that-the lnfiaco· Oons:ortium can 
d1ellver an Ed;nburgh Ttam Ne,tw0rk whilst maintaining -the 1ntegrity, cif'the lnfraco Contract 

01trproposal, t.ifetred·to as The Gu�rante�<fMaxtmum Price tie Change ·('�GMP"'), :rs: 
explained by this letter and the· draft d(;)eu.tn�nf$<att�¢hed hereto. They are witttoutptejuc;Jice 
ttlt our rights underth.e lnfraeo·contract and in Ut\1V and the proposal- cannot be founded 
upon by the lhfr:aeo .P..=1rtie� or any other PPl1it'J$ In any proceedin�1 or be ·construed fo. _Pe an 
ptrer (either .in; part or.in whole) c·gpable· of. acc¢ptance ·withoot our expressed -agreement-in 
writing. Any agreement which arises ftom this Jetter wiil be subject to a Deed. of Variation 
a1>pt6ved by aMinute of 'tie Lil'Qitedis. Soard. Moreover, our proposal cannot be censtru.ed 
�� implying tie's admission of any liabilityfo th�:1nkao6 Pfoiies or tie'$ Waiver of any 'righhf 
oi· cilaims against the lnfraco Parties. 

Citypo�arket Terrace. Edinburgh, EH i 2 SHD 
Tel: + ........ Email: info@edinburghtrams.com F'ax, + 44 (0) 131 623 8601 Web \WN1.eciinburghtrams.com 

1 

CEC02084560_0120 

I 
I 



Governance and Guiding Principles 

Acknowledging that after 28 months there have been circumstances which were excluded 
from the Contract·Price - arising from Specified Exclusions, Provisional Sums, Pricing 
Assumptions and the requirements of third parties and tie - the objective of Project Carlisle 
is to put the parties into the position in which they would have been at May 2008, had such 
changes been known at the time. In doing so we are inter a/ia governed by the Ethical 
Standards in Public Life etc. (Scotland) Act 2000 - Model Code of Conduct and EU 

Procurement Law. What we agree with the lnfraco has to be in the public interest. . 
Moreover, it has to protect the integrity of the lnfraco Contract arrived at after an advertised 
competition. Moreover, as far as we can, we have satisfied ourselves that had the original 
tender been based on what we propose it would not have altered the outcome of the pre
qualification and tender processes. 

You will be well aware that from the outset there were expectations by some that the lnfraco 
Contract gave certainty of out-tum cost. Whether such expectations were realistic or not is 
not material. to us here other than to emphasise that after 28 months it is wholly reasonable 
to expect, and indeed require, the lnfraco to agree to giving tie (and thereby the Public) price 
certainty. Consequently our proposal extinguishes the lnfraco's ability to claim for additional 
payments arising pursuant to Schedule Part 4 of the lnfraco Contract. Moreover, with the 
exception of certain enabling works to the Edinburgh Gateway Project (formerly known as 
Gogar Interchange), tie's ability to vary the scope of the lnfraco Works will be limited to it 
being necessary for the satisfactory and contractually compliant completion of the lnfraco 
Works. 

Arriving at a revised Contract Price 

Factually, the lnfraco has not substantiated sufficient of its purported claims for additional 
payment under the lnfraco Contract for such substantiation to be used as a basis for coming 
to a revised Contract Price. We have therefore, in addition to attempting to put the Parties 
back to where they would have.been in May 2008, broadly adopted the following principles: 

1 .  Hadley & Baxendale - payments which may fairly · and reasonably be considered as 
either arising naturally in the normal course of things, or may reasonably have been 
contemplated by both Parties when they entered into the lnfraco Contract. 

2. Without admitting that tie is in default, referring to the principles articulated under 
Clauses 88.8. 1 to 88.8.4 of the lnfraco Contract when determining fair value. 

In considering all of the issues, we have decided that the following items are to be excluded 
and should be subject to separate investigation and negotiation: 

• AU works executed under or in connection with the Princes Street Supplemental 
Agreement. 

• Any payment to the SOS Provider and/or liability of the SOS Provider. 

Proposed revised Scope 

The lnfraco Works are to be separated into two parts: 

Part A 

Part B 

Airport to Waverley Bridge 

Waverley Bridge to Newhaven 
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part A - Airport to Waverley Bridge. 

With the exception of those works detailed in Appendix B, completion of the lnfraco Works in 
Part A is to be executed by the lnfraco in accordance with the revised Sectional Completion 
Dates explained below. 

For Part A, the lnfraco will be required to deliver no more than 20 Trams 

part B - Waverlev Bridge to Newhaven 

At its absolute discretion tie may instruct the lnfraco to carry out the lnfraco Works 
(excepting those omitted Civil Engineering Works) between Systems Points and to deliver 
the remaining 7 Trams. 

Our proposal is based on the premise that the lnfraco will not be required to carry out any 
further Civil Engi neering work east of Haymarket, other than completing the Enabling Works 
in Section 1A and correcting defects between Lothian Road and Waverley Bridge. our 
reasoning includes: 

• The lnfraco Members have expressed a strong desire not to carry out any Civil 
Engineering works east of Haymarket. 

• At the present time, subject to programming for traffic management and embargo 
restrictions, the lnfraco could be carrying out work to all but approximately 1 
kilometre of On-street trackwork. 

• To date the lnfraco Parties have failed to issue an assured integrated design for the 
track and track foundation which has been approved by the Roads Authority and 
competent to achieve no objection from the Independent Competent Person. 

• We have no confidence that the fnfraco Parties, including SDS, have sufficient 
experience to produce such a design which represents best value, taking account of 
whole life costs. 

• The work carried out in Princes Street is defective. The defects suggest that the 
lnfraco Parties do not have adequate knowledge of the DMRB and local materials. 
The lnfraco has failed to produce a remediation plan and tie has had to consequently 
issue a Remediable Termination Notice pursuant to Clause 90. 1.2. 

• Moreover, the defects suggest that the lnfraco Parties do not possess the skilled 
resources and supervision required to satisfactorily complete 7 .5 km of On-street 
work to sensitive city streets. 

• The lnfraco's behaviour when coming across adverse conditions is contrary to the 
spirit of co-operation and expediency required for such work. 

Revised dates for completion, liqui�ated damages, programme etc. 

The lnfraco has made no properly detailed submissions for extension of time other than in 
r,espect of Rev 1 and MUDFA Rev 8. The former has been granted and Robert Howie QC 
has determined by adjudication the lnfraco's entitlement in respect of the latter. We also note 
tlhat tie offered a global nine months' extension of time on 13 November 2009. 
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We have decided therefore that it would be fair and reasonable, taking account of the 
circumstances explained below, to set new Sectional Completion Dates where Robert Howie 
has determined them (albeit not finally binding on the Parties) with the exception of where he 
has decided that the lnfraco has no further entitlement. For those sections we set them in 
accordance with tie's letter of  13 November 2009. 

The revised Completion Dates for Part A become: 

Section A 

Section B 

Section C 

Section D 

Pro.gramming 

Set by Robert Howie QC 2 November 201 0 

Set by tie letter dated 1 3  November 1 April 201 1 
2009 

Set by tie letter dated 13  November 1 December 201 1 
2009 

Set by tie letter dated 1 3  November 6 June 201 2  
2009 

In  relation to the revised lnfraco Works from the Airport to Waverley Bridge, other than 
requiring you to meet the above dates we see no reason why at this late stage we should not 
revise the requirements of Clause 60 in relation to Schedule Part 2 (Employer's 
Requirements) and we have put forward suitable changes to these provisions in the attached 
draft tie Change Order. 

To assist you in meeting the revised Completion Date for Section D we are prepared to 
discuss. with you measures which will allow us to reduce the period between the completion 
of Section C and Section D. Such measures may require giving us partial access to Section 
B works; storing and reducing the number of trams delivered as part of Part A Scop�. 

Access for the lnfraco to carry out the lnfraco Works from Waverley Bridge to Newhaven will 
be at the absolute discretion of tie and subject to individual programmes between "Systems 
Points" which are consistent with systems control, power supply, tramstops and parking for 
"dead" trams. It is our intention to establish a temporary System Point at St Andrews 
Square. 

Liquidated Damages 

As the calculation of losses reflected in Liquidated Damages will not be less for a truncated 
project, Liquidated Damages for Sectional Completion of Part A remain as stipulated by 
Clause 62 of the lnfraco Contract. We will set Liquidated Damages for Part B at the 
anticipated cost of maintaining traffic management and direct supervision for the individual 
programmes of works to be carried out between Systems Points. 

Excluded Items 

Works executed to Princes Street (Lothian Road to Waverley Bridge) 

Final agreement of the costs claimed by the lnfraco arising from the Princes Street 
Supplemental Agreement will in any event not be possible until the lnfraco and tie have 
agreed a Remediation Plan which is approved by the Roads Authority. In the meantime, tie 
will continue to pay, on-account, the amount currently certified as an interim payment, under 
reservation of being able to reduce such payment on a final conclusion as to liability. 
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§OS Provider 

We are puzzled by your inclusion of the SOS Provider's claim for a payment of £16.275 
million. It leads us to conclude that it deserves further investigation. We intend therefore to 
carry out a detailed investigation and audit of how the SDS Provider has performed and how 
the lnfraco has managed them. Part of that investigation will take account of the agreement 
you admit has been entered into between Bilfinger Berger (and possibly others) with 
Parsons Brinkerhoff (and possibly others). 

Untif such time as we are able to come to a conclusive decision on the liabilities owed by us, 
o:r owed to us, we intend to agree to no further payment for the SOS Provider. Moreover, we 
reserve. our rights to pursue any of the lnfraco Parties (either individually or jointly) for 
recovery (under the lnfraco Contract or in delict) of any losses and damages suffered by tie 
and arising from breach of contract, negligence, misrepresentation or any other wrongful act 
on the part of the SOS Provider or any other l nfraco Party in relation to the services provided 
by the SOS Provider. 

The SOS Provider and the l nfraco are required to fulfil their obligations to deliver the design 
services relating to Phase 1 b. In the event that they fail to do so, tie will recover the 
amounts previously paid to the SOS Provider tor these services from payments due to the 
lnfraco. 

For the purposes of the GMP, Clause 61. 8 will be deleted. 

C:onditions 

Any Agreement arising from this proposal will inter a/ia be subject to the following conditions: 

• The lnfraco shall procure such design assurance as is necessary for the Independent 
Competent Person to admit a design for the On-Street trackwork which is approved by 
and meets the requirements of the Roads Authority and of tie acting with absolute 
discretion. 

• The completed, approved, assured, integrated and compliant Design for the Edinburgh 
Tram Network Phases 1a and 1b, will include certification thereof by each lnfraco 
Member, the SOS Provider and any lnfraco Party or SOS Provider Party involved in 
the production or development of Design or the lnfraco's Design. 

·• Toe lnfraco shall be responsible for all additional costs which may arise . from any 
development or revision to the design of the l nfraco Works other than as required by a 
tie Change. 

.. The lnfraco shall be entitled to the benefits of any value engineering savings achieved 
from the date of the Agreement. 

•· The lnfraco shall not be entitled to extension of time to the revised Sectional 
Completion Dates for Sections C and D unless: 

a tie, procures and completes the Civil Engineering Work from Haymarket to 
Lothian Road in such time as would prevent the· lnfraco, working reasonably in 
Designated Working Areas, from achieving those revised Sectional 
Completion Dates; and 

b tie issues a Change Order pursuant to revised Clause 80. 
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• The On-stree.t Civil Engineering works shall be completed by others under the direct 
supervision of tie. Other than providing design assurances in respect of the design of 
such works as directed by tie, the lnfraco shall have no liability for such works. 
However, the l nfraco shall be responsible for integrating the design of the E&M Works 
with the On-street Civil Engineering werks. 

• The lnfraco shall be responsible for those Trams which have been constructed and 
commissioned pursuant to the Tram Supply Agreement but which are not required to 
run on the Edinburgh Tram Network whi'Ch is constructed under the. GMP Scope. The 
revised Contract Price shall include for any and all storage charges, in Spain or 
elsewhere, or any other costs and expenses related to the spare Trams which have 
arisen · and may arise as a consequence of delay to the completion of the l nfraco 
Works, 

• The lnfraco shall deliver to tie all information required by the lnfraco Contract for all 
Key Sub-contractors the lnfraco intends to employ on the lnfraco Contract. 

• The lnfraco Parties shall disclose all agreements which tney have entered into 
together since 14 May 2008, howsoever arising and which they would have not 
entered into but for their involvement in the l nfraco Contract. 

• Pursuant to Clause 26 the lnfraco will submit for tie's approval full details of the 
experience and qualifications of the lnfraco Representative and such approval shall be 
at the absolute discretion of tie. 

• Only persons nominated as Key Personnel shall have day-to-day responsibil ity for and 
be involved in the performance of the l nfraco Works. 

• The lnfraco shall design, carry out and complete enabling works for the Edinburgh 
Gateway Project at a reasonable price and use reasonable endeavours to complete 
such works without causing delay to the completion of the revised lnfraco Works - Part 
A. 

• The lnfraco shall instali On-street trackwork to Part A and Part B in accordance with 
the l nfraco Contract and subject to tie issuing the l nfraco with 1 4  days' notice to 
commence work and in accordance with_ the following provisions: 

1 .  Providing, taking from store, delivering to site, permanently installing i n  accordance 
with the assured integrated design approved pursuant to Clause 1 9  and by tie, in 
accordance with a reasonable programme agreed by tie, track rails and their supports 
and sleepers on a foundation prepared by others. 

2. The lnfraco shall provide and permanently install in accordance with the said design 
composite packers to the rail flanges prior to handing over the installed track to tie. 

3. Other than for its design, the lnfraco will bear no responsibility for the foundation to the 
track, or for any of the omitted civil engineering works subsequent to the installation of 
the irack. 

• tie shall be entitled to instruct the commencement of all or part of the Part B works at 
any point up to, but not later than, five years from the date that tie issues a Sectional 
Completion Certificate pursuant to Clause 44.3 of the lnfraco Contract for Section D 
under Part A of the GMP Scope of Works. 
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·· ·-----------------------

• For the purposes of section 2. 7.4 of the Employers Requirements, the required 
maximum journey time for St Andrews Square to the Airport will be 28 minutes, 53 
seconds. 

fitevised Contract Price 

The revised Contract Price, which comprises the total capital expenditure and revenue 
expenditure payabl.e to the l nfraco, including for all entitlements to additional payments (both 
agreed and not agreed) up to the date of the Deed of Variation, is as follows: 

!Part A 

Construction Works Price Part A 

SOS Price 

PSSA Payment 

Tram Supply Price 

lnfraco Maintenance Mobilisation 

Tram Maintenance Mobilisation 

lnfraco Spare Parts 

Part B £ 

Construction Works Price Part B (subject to Prolongation Costs and 
interim payments for materials as below}. The price for each of the 
following sections shall be subject to separate payment mechanisms 
for trackworks and other works: 

Waverley Bridge to St. Andrew's Square 

St. Andrew's Square to York Place 

York Place to Foot of the Walk 

Foot of the Walk to Ocean Terminal 

Ocean Terminal to Newhaven 

PartB Sub-Total 

SOS Price 

Tram Supply Price 

£ 

216,492,216 

To be detennined 

To be determined 

45,893,997 

1 ,633,522 

2,275,806 

1,013,090 

£ 

22,595,033 

9,887,637 
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lnfraco Maintenance Mobilisation Included in Part A 

Tram Maintenance Mobilisation 148,770 

lnfraco Spare Parts Included in Part A 

Prolongation Costs - Part B only 

Reimbursement will be predicated on the assumption that the above rates will subject 
payment from 30 June 201 2  for increases in labour and plant costs, calculated annuafly in 
line with the CPI published at each 30 June 201 3, 2014 etc. (or some such other method to 
be agreed.) 

Interim payment for materials - Part B only 

The lnfraco shall be entitled to on-account interim payment for materials (on-site or off-site) 
provided that: 

i. they are required for the purposes of the revised lnfraco Works and have been 
subject to a binding contract for their purchase prior to the date of any Agreement 
arising from this proposal; 

ii. (a) the materials have been ordered and delivered prior to ttie date of any Agreement 
arising from this proposal, or (b) after the date of any Agreement arising from this 
proposal they are by written instruction from tie ordered and delivered .to a location 
agreed with tie; 

iii. they .are part of an integrated assured design which has been fully approved under 
the terms of the lnfraco Contract. Such approval will include, but not be limited to, 
Roads Authority Approval; 

iv. tie agrees, acting reasonably, that title is unambiguously and irrevocably jointly in the 
names of tie and the City of Edinburgh Council and their assignees and successors; 

v. where it is necessary to vest the ownership it will be in the name of the City of 
Edinburgh Council and the materials will be stored separately and identified clearly 
as being the property of the City of Edinburgh Council; 

vi. the lnfraco insures and keeps insured with a reputable insurer all materials against 
loss, damage (however so arising) and theft; 

vii. the on-account advance payment will not exceed 70% of its certified invoiced cost 
less a reasonable allowance for shipping and delivering the materials to Site; 

viii. an lnfraco Party will provide an On-demand Guarantee or Insurance Bond in favour 
of tie and The City of Edinburgh Council to the full value of the vested materials plus 
an allowance for their shipping· and delivery to site; and 

ix. notwithstanding the Dispute Resolution  Procedure, any disputes or differences 
arising in connection with interim payments for materials will be decided at the 
absolute d iscretion of tie. 
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l\llilestone Payments 

Subsequent to agreement of the revised Contract Price, Con$fruction Milestones will have to 
be agreed from which interim payments may be determined. 

The opening values should be calculated: 

• Construction - as previously certified less any payment for PSSA and the SDS 
Provider; 

• Preliminaries recalculated as a proportion of Construction Milestone values. 

Interim values will be calculated: 

• Construction Milestones - as and when completed 

• Preliminaries - pro-rata to the difference between the opening value calculated 
above and the total value of Construction Milestones shown above. 

• Any overpayment or underpayment at opening shall be adjusted over a 12 month 
period at monthly tranches. 

Bonds & Guarantees etc 

lhere.will be no revision to the lnfraco's obligations pursuant to Clauses 74 to 78 inclusive. 

Maintenance Agreements 

We do not propose amending the terms of the lnfraco Contract or Tram Maintenance 
Agreements other than to reduce the separate payment for each of Part A and Part B on a 
pro-rata basis to the number of Trams delivered or length of track commissioned. 

R:eaching an Agreement 

Whilst the involvement with Mr. Kitzman will have irone.d out many of the points of difference 
which may · otherwise have existed in relation to the revised scope and terms, we recognise 
that there are still some issues we have not discussed with him. Mr. Kitzman has given us 
good access to the cost base for future Civil Engineering Works and we have based our 
piricing proposal on the information given to us. We have also had constructive discussions 
with him about design and future management of the project which has guided our proposal. 

However, you have made it clear to us that Mr. Kitzman is only acting in the capacity of, as 
you put it, a "point of contact". In our eyes he does no,t have the authority to reach a final 
a11reement on behalf of all lnfraco Parties. Lessons were learned by tie and its stakeholders 
back in May 2008 at the time the lnfraco Contract was entered into. Stakeholders in tie are 
dear that there can be no repeat of "last minute" changes in terms and price by the lnfraco. 
It is essential therefore that we work tqgether to the timetabte outlined to Mr. Kitzman on 17 
August and that the Principals involved are acting as members of and with the full authority 
of the relevant Parent Company Board responsible for the lnfraco Contract. 
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Yours faithftJilyl 

Richard Jeffrey 
Chief Executive 

For and .01l behalf of tie Wmitecl 
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Privileged and confidential - prepared in contemplation of mediation 
FOISA exempt 

Our ref: 25.1 .201/EKi/6682 

1 1  September 201 0  

tie limited 
CityPoint 
65 ,Haymarket Terrace 
Edinburgh 
EH12 5HD 

For the attention of Steven Bell - Tram Project Director 

Dear Sirs, 

Edinburgh Tram Network lnfraco 
Project Carlisle - Revised lnfraco Full and Final Proposal 

Bllflnger Berger-Siemens- CAF 
Consortium 

SSC Consortium Office 
9 Lochslde Aveooe 
Edinburgh Park 
Edinburgh 
EH12 9DJ 
United Kingdom 

Phone: ······· 
Fax; +44 (0) 1.31 452 2990 

We refer to our letter dated 29
th July 2010 ref. 25.1 .201/EKl/6338 and your letter dated ih September 

2010 ref. INF CORR 5990. 

Following the lengthy discussions between tie and l nfraco representatives regarding the initiative 
known as Project Carlisle (a Guaranteed Maximum Price Proposal based on a reduced scope and 
accelerated programme in an effort to allow tie to obtain a costeffective and revenue generating tram 
network) we herewith enclose our revised full and final proposal. 

We. have incorporated, where possible, the requirements of tie although we are fully cognisant that 
not every tie desire has been incorporated, and as a matter of clarity not every lnfraco cost has been 
included. 

You will be aware of a number of promises and commitments made by your representative to resolve 
the considerable number of outstanding issues in .respect of Third Party Approvals to enable us to 
reduce our exclusions/caveats. Unfortunately not a single one of these commitments has been met 
and thus our exclusions/caveats must remain. 

As we previously offered, we remain willing to d iscuss how our Full and Final Offer has been 
established with the Gordon Harris Partnership. We are not however, erepared to entertain any 
further discussions around the tie 'Counter Proposal' received by us on 8 h_ September 2010 as we 
consider tie's "Counter Proposal" to be wholly and totally unrealistic both in terms of it's pricing 
structure and level of risk transfer back to lnfraco. 

In conjunction with Gordon Harris Partnership and our civil works Subcontractors, we have now been 
able to fully review and reduce our previous submission in an effort to reach an agreement on Project 
Carlisle. We are confident thatthese Sub-Contractors have given al l  that they possibly can. 

Due to the protracted negotiations in respect of Project Carlisle, key construction activities on the 
critical path have slipped resulting in an overal l  slippage of the completion date by some 5 
weeks. 

Contd\ 

Bilfinger Berger Clvll UK Limited Registered Office: 7400 Daresbu,y Park. Wal'finglon. Cheshire. WM 4B$. Registered In England & Wales Company No: 2418086 
Siemens pie Registered Office: Sir wili<im' Siemens Square Frimley Camberley Surrey GUl6 800 Registered in England & Wales Company No: 727817 
Conslrucdones Y Aux,liar de Fem,carr�!is S.A. Registered Office Jose Maria ltunioz 26. 20200 Bensain, Giwzkoa. Registered in Spain. CIF: A-20001� / 
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SIEMENS 

Contd\ 

Page 2 of 2 
Letter Ref : 25.1 .201 lEKi/6682 

The Guaranteed Maximum Price .has therefore been developed in the light of the above as described' 
in the attached proposal and pertains to the attached scope and programme. For the avoidance ol' 
doubt, this Proposal relates solely to the scope and corresponding programme of the Project C.arlisle 
Initiative and iswholly without prejudice fo our rights and remedies under the Contract until such time1 
as it is incorporated by a tie Change Order to that Contract, upon which time it shall supersede all 
estimates and proposals in relation to the Edinburgh tram Network. 

No party may rely on any statement, declaration or representation contained herein'whetherexpress 
or implied, in any court proceedings, arbitration, adjudication, mediation or any other fonn oif 
determinatic:m or negotiation without the express written permission of the lnfraco: This Proposal shall 
not constitute an offer or create any legally binding obligation on the lnfraco, 

As always, we will avail ourselves to meet at your convenience to d iscuss this Revised Proposal. 

M FQerder . 
Project p_irec�or 
Bilfinger Berger Siemens CAF ConsQrtium 

Encl: Revised 'Project Carlisle' Proposal 

R. Walker - Bilfinger Berger 
M. Flynn - Siemens 
M .. Berroz.pe - Siemens 
A. Brandenburger - Siemens 
A. ·campos - CAF 
A. Urriza - CAF 

Biiiinger Berger Cillil UK Limited Registered Office: 7400 Oaresbury Par1<, Wa,rington, Cheshire, WM 4BS. Regis!� In Englan� & Wales Company No: 2418086 
Siemens pie Registered Office: Sir Wllliam Siemens Square Frimley Camberley Surrey GU16 800 Registe<ed In England & Wales COmpany No: 727817 
Conslrucdones Y Awcil!ar de Ferrocarriles S.A. Registered Office Jose Maria llurrioz 26, 20200 Beasaln. G!puzkoa. Regislered In Spain. CIF: A-20001020 

CEC02084560_01 3 1  



INFRACO "PROJECT CARLISLE'; PROPOSAL 

Revised 12 September 2010 

INFRACO CONSIDERS THIS PROPOSAL TO BE 
CONFIDENTIAL INFORMATION AND SUBMITS IT 

WITHOUT PREJUDICE 

INFRACO RESERVES THE RIGHT TO REVISE, 
RESUBMIT, AND/qR WITHDRAW THIS PROPOSAL 

AT ITS CONVENIENCE 

Revised "Project Carlisle" Proposal 3/108 
1 3. September 201 0  
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PREFACE 

This Revised fufraco "Project Carlisle'; Proposal takes into account its predecessor; dated 29 
July 2010, and tie's letter dated 7 September 2010 (INF CORR 5990). tie's letter of the 7 
September 2010  and accompanying documents fall considerably short of our threshold for 
acceptance. The overarching theme of the document presents a picture of the contract tie wishes 
they had executed with fufraco, and from a perspective that Infraco have no rights. As you a.re 
well aware, lnfraco enjoys the express and implied rights and remedies of the executed Infraco 
Contract. 

We have no intention to further use this document to convey our disappointment or to correct 
the many inaccurate statements in your letter. Based upon the report we have received from our 
Mr. Kitzman, regarding his discussions with your Messrs. Rush and Molyneux, it seems that 
several issues still remain to be reconciled between the Parties, specifically the scope, 
programme, and pricing. 

fu an attempt to pursue a reasonable solution to �e Project, we have reassessed these items and 
have updated our Proposal accordingly. 

With regard to the revised scope, as discussed, this Revised Proposal does not include the works 
east of Haymarket. 

To clarify, it is tie who do not want Infraco to w1dertake the works east of Haymarket. In the 
event that tie would require the E&M installation works (train control, traffic control, SCADA, 
Communication, electrification and Over Head Line systems) to be completed east of 
Haymarket, Siemens would be willing to enter into discussions with tie and provide a quotation 
to tie in response to a clear scope of work, programme, and a standard set of terms and 
conditions issued by tie, in which Siemens would be a subcontractor to tie. 

The transfer of substantial risks, as outlined in your letter, many of which are not quantifiable, 
cannot be accepted without Infraco substantially increasing its cost. We have taken on the risk 
for items that we believe are quantifiable, and have noted as much later in this document tie 
must retain the risk for the other items simply due to the fact that tie have full control to avoid 
the additional costs. To clarify, the majority of the remaining risk issues are associated with 
various items that have continued to remain in flux due to tie, CEC, or other third parties, in 
spite of numerous commitments to resolve these matters. Tie and CEC could simply avoid all 
of these additional costs by committing contractually to the G:rvf.P Drawings previously provided 
by Infraco. 

fu respect of programme, we have reviewed the Sectional Completion Dates identified in your 
letter, however we do not believe they represent a realistic reflection of the works yet lo 
complete. The Programme, included in Appendix 5, has been exclusively developed for the 
implementation of Project Carlisle works. This programme is challenging but achievable and 
Infraco is fully committed to delivering it. The estimated price to complete the work from 
Airport to Haymarket is roughly £405.SMio plus €6Mio, as detailed in the attached price build 
up. We have no interest in further discussing and debating the price. This Revised Proposal is 
Infraco's FulJ and Final Offer to complete the works defined herein. 

For the avoidance of doubt this Revised Proposal relates solely to the scope and corresponding 
programme of the Project Carlisle initiative and to that extent shall supersede all estimates and 
proposals provided in relation with the Edinburgh Tram Network (ETN) once implemented by a 
tie Change Order acceptable to Infraco. This proposal is submitted without prejudice to 
Infraco's whole rights and remedies and no party may seek to rely on any statement, declaration 
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or representation contained within this proposal, whether express or implied, in any court 
proceedings, arbitration, adjudication, mediation or other form of detertnination or negotiation 
without the express written content of Infraco. This proposal shall not constitute an offer 01r 

create any legally binding obligation on Infraco; 
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EXECUTIVE SUMMARY 

. J:ntrO�!J�t�':)U,. 

Further to your request, this Revised Proposal is lnfraco's Full and Final Offer to complete the 
works defined herein. 

The GMP Scope 

We have revised our Proposal to re:Oect the scope Infraco will be able to. agree on. In essence, 
we will carry out the works shown on the G� Drawings for scope of work between the 
Airport and Haymarket, and the enabling works. 

Our Pricing Assumptions 

As a result of the above, we are able to offer our Guaranteed Maximum Price on the · basis of a 
minimal number of Pricing Assumptions. We would like. to talce this opportunity to assure you 
that we have looked to minimise the number of Pricing Assumptions to provide greater certainty 
to both Parties and for the benefit of the Project as a whole. 

The main items are summarised as follows: 

1 .  Infraco will build to the GMP Drawings subject to the qualifications set .out · in 
Appendix 4 of this Revised Proposal. The GMP Drawings will not be amended and 
Infraco will not be required to construct anything other than the GMP Drawings other 
than by way of a tie Change 

2. tie will lend all available assistance to ensure CEC will approve the GMP Drawings in 
expedient fashion and in accordance with the Programme. 

3 .  Infraco will assume the risk of dealing with known quantities of contaminated ground 
(including by invasive species}, as outlined later. 

4. Infraco will not take any risk associated with the discovery and/or replacement of 
utilities 

5. Infraco has accepted the risk to remove and replace soft materials to the extent 
identified on the GMP Drawings 

6. Infraco will not take the risk on obstructions or voids being discovered below the 
original ground level 

7. lnfraco and tie shall agree a revised Milestone Payment Schedule acceptable to both 
Parties, 

8. CEC will grant all consents and technical approvals for the Integrated Trackfonn design 
shown on the GMP Drawings 

r�evised "Project Carlisle" Proposal 
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Our proposed Prograritme is set out at Appendix 5. This shows Sectional Completion Dates of: 

1 .  Section A - 9 June 201 1 

2. Section B - 20 December 201 1 

3. Section C - End of construction 2 1  June 2012 - End of Testing &Commissioning 19  
September 2012 

4. Section D - 18 December 2012 

The Programme which was exclusively set up for the implelllentation of Project Carlisle is 
challenging but achievable and Infra.co is fully committed to delivering it. 

In light of the above, we are able to offer a 'Guaranteed Maximum Price' of£40S,S3 1,217 and 
€5,829,805. We believe this is a fair and reasonable offer which we hope, when seen as part of 
this Revised Proposal, will prove acceptable totie. 

Adetailed breakdown is provided at Appendix 1 .. 

Revised Change Mechanism 

We believe that Project Carlisle offers an excellent opportunity to remedy what has previously 
been a major source of contention on the Project - namely Clause 80. Our proposal will commit 
Infra.co to working whilst Estimates are agreed subject to payment being received for works 
carried out during that period. 

The revised mechanism would operate as follows: 

1 .  tie will be required to issue a tie Notice of Change upon the occurrence of a chang,e 
event, or upon Infra.co notifying it of such an occurrence. 

2. Failure to issue a tie Notice of Change will result in the matter being referred to DRP. 

3. Infra.co to prepare an Estimate within existing contractual timescales, following receipt 
of a tie Notice of Change. 

4. A finite period to be allowed for agreement of the Estimate failing which the matter will 
be referred to DRP. 

5 .  lnfraco will commit to carrying out the works associated with the tie Change in  advance 
of agreement or determination of the Estimate, and where necessary, in advance of the 
production of an Estimate in accordance with the Programme. 

6. Infra.co to be paid, on an interim basis in line with the Estimate .. 

7. Note that as set out above, Infra.co will continue to build the design set out in the GMP 
Drawings until it receives a tie Notice of Change instructing otherwise. 

It is our firm belief that the above changes offer an equitable solution for both Parties, allowing 
uninterrupted progress of the Works to continue and a swifter delivery of the ETN. 
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Priority of Project Carlisle 

Given the innovative nature · of Ptoject Carlisle and the impact of our Revised Proposal on the 
existing Infraco Contract, both Parties would be required to accept · that the product of this 
Revised Proposal will take precedence over any conflicting existing Infraco Contract obligation. 

Conclusion ... . �' 

We believe that our proposal provides an excellent opportunity for both sides to move forward 
in a positive direction. The key aspects of our proposal can be summarised as follows: 

I .  A Guaranteed Maximum Price based on a well-developed design 

2. A fully optimised. Programme providing the most sensible and expedient method of 
delivering the Project 

3 .  A significantly reduced number of Pricing Assumptions 

4. A simplified Change mechanism which allows progress to continue while Clause 80 
runs its course. 

Whilst we anticipate that much time and work will be required to align the Infra'co Contract with 
the chartges brought about by Project Carlisle, not least to the. Employer's Requirements and 
lnfraco Proposals, there is an immediate need to resolve outstanding issues relating to the 
approval ofform to Sub Contract for key Sub-Contractors and the Permits to Commence work 
in order to demonstrate the benefit of Project Carlisle to the general public. 

We also believe that the success of the Project could be ensured by the appointment · of a 
mutually acceptable full time mediator by tie to resolve differences, and continually engage both 
Parties in constructive dialogue. 

NOTE: In an effort to simplify your review of this Revised Proposal we have maintained the 
previous Sectioning. 
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APPENDIX 1.1 

Bilfinger Berger UK Ltd - G��ideed Maximum Price Breakdown 

Appendix 1 .1 - BB - GMP Breakdown 

For clarity, the BB GMP Price now includes for previous GMP Exclusions I Qualifications for the 
following items (as detailed in Appendix 4): 

Known quantities of contaminated ground, 
Protection of Services, 
New Ingleston Liinited Future Proofing, 
CEC Planning Requirements at Roseburn Viaduct. 
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APPENDIX 1.2 

SIEMENS - Guaranteed Maximum Price Breakdown 

Appendix 1.2 - Siemens GMP Breakdown 
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Siemens UK 

Siemens UK 

Siemens UK 

Siemens UK 
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APPENDIX 1.3 

CAF - Guaranteed Maximum Price Breakdown 

Appendix ·l.3-:CAF GMP Breakdown 
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CAF cost associated with Project Carlisle 

Assumptions: 
• The Delay Costs belo� are generated by delays inc�tred by the project and fomalized 'with 

Project Carlisle. They include the claims presently held by CAF for other delay claims 
(MUDFA, ETN, etc.). There would be no double recovery, so if Project Carlisle would be 
retained by Tie, the other claims for delay generated costs would be settled with these amounts. 

• To obtain the total amount that would be due to CAF, we add two components: Delay Costs, as 
explained above, and normal .Contractual Payments pending as of 23 July 2010 (certified 
milestones or not, all payments until completion ofTSA). 

• CAF has assumed.Tie will continue to pay Tram Delivery Milestones as it is doing today. CAF 
has assumed the Comissioning Milestones will not be payed until the infrastructure allows 
Co missioning tests to occur, and therefore they will be delayed; iricllffing Delay Costs. 

• CAF has ana]ized:the Infrastructure availability during the Comissioning, and presently 
understands that the rate in the Contractual Programme (three trams per month commissioned) 
c annot be sustained wider the precarious conditions associated with Infrastructure availability at 
the first stages of Project Carlisle. We understand that the rate must be a maximum of 2 
tram ways per month, and .the Programme· would. need to be updated to reflect that rate. 
Nevertheless we estimate that enough trams can be commissioned so no delay is introduced in 
the start of service for that reason. As required by the Consortium in P. Carlisle, these delays in 
tram commissioning should not generate ills to CAF (as the tramways are being delivered io. 
date and are available for commissioning as contractually required).. . . . ... 

• The cost o(the maintenance of tramways will decrease due to Jess kilometres of service per year, 
while the line is not completed. We estimate the number of kilometres will amount to a quantity 
smaller that what is foreseen in the TMA, and therefore needs to be agreed, logically the cost per 
kilometre will be higher than the costs agreed, although the total Maintenance Costaccordirig to 
the TMA will be smaller. CAF has not the information to estimate that TMA price reduction 
(year - kins targeted by Tie under P. Carlisle), and it is not included in the amounts below .. 

• The Delay costs have been estimated according to the Prograinme Project Carlisle Revision 00, 
(100729). 

Delay costs: 

OVE.RALL COST 

Warranties 

echnical office 

ent 

omercial Department 

TOTAL 1 

Cost at CAF !RUN for UT3-UT14 

atCAF IRUN 
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lnsura11ce.�. 

Costs .at FtENFE IIWN for UT3-UT14 

Additional Couplings & Uncoupling 

Norm.al fy'laint e 

long Term Maintenance 

Total 4 

Grand Total (1 +2+3+4) Delay Costs 5.437.793,27 Euros 

TSA Pending payments: 

TSA pending payments as of lTh July 2010: £13.074.780,34 
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APPENDlX 1.4 

SDS- Gn'aranteed Maximum Price Breakdown 

Appendix 1.4- SDS GMP .Breakdown 
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APPENDIX.2 

VALUATION OF TIE CllANGES AND PROLONGATION 

1 TIE CHANGES 

1.1 We propose that amendments to the existing Schedule Part 4 Appendix G would be 
appropriate to simplify the rules concerning valuation of tie Changes and to establish rates for 
valuation ofprolon�ation. 

1.2 The valuation of any tie Change will continue to be made in accordance with Clause 80.6. 

1.3 Where Clause 80.6.3 and/or 80.6.4 appJies and to the extent that they apply to a tie Change 
then the valuation shall be on the basis of Actual Cost or Estimated Actual Cost. 

1.4 In respect of a valuation of any Work under 1.3 above tie's Representative shall apply head 
office overheads and profit percentages to the appropriate elements of Actual Cost or 
estimated Actual Cost as follows: 

(a) 

(b) 

Civil Engineering works 

Systems and Track·works 

10% 

17� 

1.5 In all cases where a tie Change is being valued in accordance with Clause 80.6, Site related 
overhead (Preliminaries) shall be valued and added as follows: 

7.4% to be added to the net valuation of the tie Change to cover the Consortium Preliminaries. 

17.5% to be added to the net valuation of the tie Change to cover any other Preliminaries with 
regard to any tie Change associated with Civil Engineering Works, provided that this 
calculation shall in no case apply to Systems and Trackwork or claims for other Preliminaries 
in relation to prolongation costs arising from extensions of time or delay. 

Site related overhead (Preliminaries) in respect of Systems and Trackwork and in respect of 
Tram Supply ObJigations shall be valued in accordance with paragraph 2 (Prolongation) 
below. 

2 PROLONGA tION 

2.1 Infraco acknowledges that the principle of valuation of prolongation costs arising from 
extensions of time granted has been established through the mediation process leading to 
agreement of the Estimate for l.{1fraco Notification of tie Change Number I. The tie .Change 
Order number 116 reflects the basis of this agreement, which shall be formalised and applied 
to the valuation of prolongation costs arising from extensions of time. 
Infraco proposes that: 

(a) Prolongation costs including Preliminaries elements relating to Systems and 
Trackwork shall be b;;1sed on Actual Cost or Estimated Actual Cost of the resources 
and/or Jabour employed by Infraco or its sub-contractors. 
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APPENDIX 2.1 

PROLONGATION CALCULATION WORKSHEET 

See Supplemental Information CD provided with 29 July 2010 Project Carlisle Proposal: 

Appendix 2.1 - Prolongation Calculation Worksheet 
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APPENDIX 3 

GMP DRAWINGS 

For the section of tram between Airport and Haymarket, and other agreed accommodation works. 

3.1 BSC GMP Drawings 

See Project Carlisle BBUK G.MP -See CD provided with 29 July 20 IO Project Carlisle Proposal: 

The following attached drawings supersede those previously provided on the Project Carlisle BBUK 
GMP CD provided with 29 July 20 IO Project Carlisle Proposal: 

ULE90130-07-BRG-00083, REV J 
ULE90130-05-PLG-00265, REV2 
ULE90130-07-DRG-00136, REV 5 
ULE90}30-07-'DRG-00137, REV5 
ULE90130-07-STP-00032, REV 2 
ULE90130-07-HRL-00003, REV IO 
ULE90130-07-HRL-00903,:REV 9 
ULE90130-07-HRL.,.00403, REV 7 
ULE90130-07-HRL-00503, REV 8 
ULE90130-07-HRL-00201, REV 9 

Appendix 3 .1 a -GMP Drawing Register 1 - See CD provided with 29 July 20 IO Project Carlisle 
Proposal: 

Appendix 3.1 b -GMP Drawing Register 2 - See CI) provided with 29 July 2010 Project Carlisle 
Proposal: 

Appendix 3.lc-GMP Drawing Register 3 - See CD provided with 29 July 2010 Project Carlisle 
Proposal: 

3 .2 Siemens Design Submissions 

See Carlisle Siemens Appendix 3 -See CD provided with 29 July 2010 Project Carlisle Proposal: 
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