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APPENDIX 5.2

SECTIONAL COMPLETION DATES

Section |’ Scope Target Date Remarks
A . Section A means completion of the Depot (fully | finish  of Tacceéss  bridge |
functional including energisation) and the first .| construction not mandatory
Tram delivered to the Site and assembled; 9 June 2011 | for that milestone
B Section B means completion of the test &ack " Allows one year + shadow
‘ functional from the Depot west entry/exit to the running - remaining time for
airport, and five Trams delivered to the Site and | driver training ' - lineside
tassembled with the first Tram to have completed systems fully’ functional -
. the Tram Type Test and the remaining Trams to occC and radio
‘have completed the Tram Commissioning | 20 December ‘| communication functional
' Routine Tests, such tests as described in the 2011 : only as far as available
' Employer's Requirements and the completion of
| all tests r_equir_éd to enable the commencement of i ;
|- Driver Training;
C ' Section C means the carrying out and completion T3 month for Testing &
. of the section from Airport to Haymarket and the Endof  1'Commissioning (OCC and
“ completion of all tests required by the Employer's | construction { radio communication fully
‘Requirements in relation to that Section, | 2!June2012 'functional)
including those System Acceptance Tests that
must be successfully completed prior to shadow | End of T&C
running as provided for in the Employer's | 19 September [
Requirements; 2012
D ‘Section D means the completion of shadow

running and commencement -of revenue service
: approval obtained and the completion of all tests
- required by the Employer's Requirements in
relation to that Section, including those System

| Acceptance Tests that must be successfully -

‘completed to enable Service Commencement;
:Tram Commissioning Routine Tests performed

for trams

18 December
2012
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Privileged and confidential — prepared in contemplation of mediation - %
FOISA exempt :

Bififger: Bérger&emensf}ﬁff(ébmﬂm ObrRek IKE CORR 6275
& bachside Avatnia : e
Edinburgh Dele: 24-Seplember 2046
EH12:9DJ '
"DELIVERED BY EMAIL TO MR KITZWAN

».srmenx SOMFIDENTISL -~ LEGA LY Pmm ANB FDISA EX
earSirs, |
ajoct Carlisls - Revised Proposal for iscussion siid finallsation

W are i iecelpt of o fettsp dated 11 Septeoniber 2016 (¥ference 251 20WEKIBEED) fioth
‘Iniraco’s Representative to tie's Projest Dirgator which pilporis to be Trifvaca’s Full amd'Finat
Proposal for Project. Carisle: ‘We unidersiand. It seéks to dismiss the détailed proposal
we made on-# Saptember 2010 {refarenie INF.COR. 5946),

The irfraca Representative’s letler Is voritbsty. o the werking praelice agresd  hativesn
Initaco Menibers ard tie-and’ it-depans from the:essential séquirements thet we feferto
‘belaw. We are pleased. #-confitm that Mr. iGtzman has contilusd to work with our‘
Tepreseritatives 10 clarfy - cenaln issues wf_ﬁsh may have pravented us ireaching
agreement based on the mitudh understanding which has evolved ffof the cnnstﬂtaﬁans
ukiich Mr. ¥tzran has. conducted: with Mr., Rusky and Mr, Molynett. We will therefors hot
apond 1o the 11 Saptember 2010 lefter ather thah to say we réject any differenes: ftviay
“ralss with our proposal (obr lefter 5980 and this letter). We also deny any axplitzlt or imphicit
allegations of tie’s behaviour.

Our proposal is without prejudice to aur rights under the Infraco Contract and in Law and;

- cannotbe founded upon by ts. tnfmo Partie’ or-any ettrer parties in any proceedings, or be
constwed to be an offer (either in part_or in Whole) capable of acceptante withott our
exprass agreement in witing: Any agreementmich arises from-this letier Will e subjeit to
a Deed of Variation approved by a Minute of fie Limited's Board. Moyeover, our proposai
sahnotbe construed as implying tie’s admission of -any tiability to the Infract Parlies of tie’s
waiver of any rights or claims against the lnfraco Paries,

Govertance and Giijding Principles

We do not withdraw what was set out in our letter reference INF, GORR, 5850 dated 24
Augist 2010 and subseguent amendments: thereto agreed with Mr. Kitzmar, howsvar wi
malee clear that the following prihciples are of the essence for any agreeément which results
from Project Catfisle:

» Price certainty for tie and its stakeholders.

Citypoirt Cflices, 65 Haymarket Terrace, Edinburgh, EH12 SHD
Tel: +44 (0) 134 623 8600 Emait: info@edinburghtrams.com  Fax: +44 (0) 131 623 8601 Web: www.edinburghtrams.com

Registeredin Scothnd No: 230949 2t Cay O High Sireet, Edvibirgh, EH1 1Y}, Edintawgh Trams s 3n operatiog rama of 6 Lid. 1
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s A fully working and commissioned Edinburgh Tram Network from the Airport to St.
Andrew’s Square by the earliest and most cost efficient date.

Arriving at a revised Contract Price

We make no changes to our previous proposal, other than to confirm that for the purposes
on any agreement:

The application of the revised tie Change mechanism (revised Clause 80) in respect of
changes to the Design will be subject to the following principles which will be included in the
documents:

l. The definition of "tie Change” will remain unamended.

il. The Infraco Works will, inter alia, be described by the Design for those works which
will form part of a Design Assurance Statement(s) which has been, or is to be, issued
by the Infraco and which de facto certifies that any IFC Drawing which is incorporated
in the said Design Assurance Statement is for a base design which is supported by a
written statement of the design philosophy, explaining why it is a good, best-valte,
design which satisfies the Employer's Requirements and certifying that all:

e
&

i. Consents, including but not limited to Design Stage Consents, have been
obtained from' Approval Bodies and third parties;

ii. appropriate CEC informatives have been concluded;

iii. interdisciplina(.y checks have been carried out; and

iv. elements of design are integrated, which means certifying the existence of”
adequate, concrete and sufficient evidence of unconditional, readily

accessible, sound and comprehensive integration.

A Design which fully complies with this (i) will be.the “Approved Design”

1R Any revision required to the Infraco’s submissions to obtain all Consents prior to the: o
issue by the Infraco of any part of the Approved Design will not constitute a tie ;-%
Change. =

IV. Unless any addition, modification, reduction or omission arises from an error,
discrepancy, ambiguity or defauit by or of the Infraco or any Infraco Parties, any
instruction to add to, modify, reduce or omit in respect of any part of the Approved
Design will constitute a tie Change.

V. Other than to rectify and error, discrepancy, ambiguity or default by or of the Infraco
or any Infraco Parties, the Infraco will not add to, modify, reduce or omit in respect of
any part of the Approved Design unless instructed by tie.

Proposed revised Scope

Taking cognisance of the Infraco’s further representations since 11 September 2010, the
Infraco Works will be confined to one Part:

CEC02084560_0238



Part A — Airport to St Andrew’s Square.

With the exception of the Omitted Civil Engineering Works (detailed in Appendix A of the
draft GMP Scope of Works), completion of the Infraco Works in Part A is to be executed by
the Infraco in accordance with the revised Sectional Completion Dates explained below.

Our proposal is based on the premise that the Infraco will not be required to camry out any
further Civil Engineering Works east of Haymarket, other than completing the Enabling
Works in Section 1A (as detailed in the GMP Scope of Works) and comrecting defects
between Lothian Road and Waverley Bridge.

For Part A, subject to further discussion between tie and CAF, the Infraco will be required to
deliver no more than 20 Trams.

We are prepared to enter into discussions which may lead to the novation back to tie of:
1. The Tram Agreement and the Tram Maintenance Agreement.

2. The SDS Agreement for the completed, approved, assured, integrated and compliant
Design of the Edinburgh Tram Network for Phases 1a and 1b, to include certification
thereof by each Infraco Member, the SDS Provider and any Infraco-Party or SDS
Provider Party involved in the production or development of Design.

Revised dates for completion, liquidated damages, programme etc.

Hitherto, the Infraco has made no properly detailed submissions for extension of time other
than in respect of Rev 1 and MUDFA Rev 8. The former has been granted and Robert Howie
QC has determined by adjudication the Infraco’s entitlement in respect of the latter. We also
note that tie offered a global nine months' extension of time on 13 November 2009.

INF. CORR: 5990 inter alia considered it to be fair and reasonable, taking account of the
circumstances explained below, to set néw Planned Sectional Completion Dates where
Robert Howie determined them (albeit not finally binding on the Parties) with the exception of
where he decided that the Infraco has no further entitement. For those sections, we set
them in accordance with tie's letter of 13 November 2009.

‘The revised Planned Sectional Completion Dates for Part A become:

Section A Set by Robert Howie QC 2 November 2010

Section B Set by tie letter dated 13 November 1 April 2011
2009-

Section C Set by tie letter dated 13 November 1 December 2011
2009

Section D Set by tie letter dated 13 November 6 June 2012
2009

Sections € and D will-refer to completion at St Andrew’s Square and not Newhaven.

We confirm that tie is prepared for il Project Carlisle representatives to enter into more
detailed discussion with the Infraco on Planned Sectional Completion Dates provided that
the Infraco undertakes to approach such discussions in the spirit of finding the earliest and
most cost-effective completion date(s) for tie and its stakeholders.
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Such willingness includes giving tie access (including partial access) to the Depot (Section
B) at the earliest time.

We repeat that to assist you in meeting the revised Planned Sectional Completion Date for
Section D we are prepared to discuss with you measures which will allow us to reduce the
‘period between the completion of Section C and Section D. Such.measures may require
giving us partial access to Section B works and/or storing and reducing the number of trams
delivered as part of the Part A Scope.

Programming

In relation to the revised Infraco Works from the Airport to St Andrew’s Square, other than
requiring you to meet the above dates we see no reason why we should not revise-the
requirements of Clause 60 in relation to Schedule Part 2 (Employer’s Requirements) and we
have agreed suitable changes to these provisions which are referred to in the attached draft
tie Change Order.

" i
As part of our proposal; Clause 61.8 will be deleted. ti
Liguidated and Ascertained Damages
As the calculation of losses reflected in Liquidated and Ascertained Damages will not be less
for a truncated project, Liquidated and Ascertained Damages for the Sectional Completion of
Part A will remain as stipulated by Clause 62 of the Infraco Contract.
Excluded Items
Works executedto Princes Street (Lothian Road to Waverley Bridge)
Final agreement of the costs claimed by the Infraco arising from the Princes Street
Supplemental Agreement ("PSSA”") will not be possible until the Infraco and tie have agreed
. a Rectification Plan which is approved by the Roads Authority. In the meantime, tie will
centinue to pay, on-account, the amount currently certified as. an interim payment, under
reservation of being able to reduce such payment on a final conclusion as to liability.
SDS Provider RN

Events since 24 August 2010 have added to our concem about the inclusion by you of the Y
SDS Provider’s claim for a payment of £16.275 million. It leads us to conclude that it
deserves further investigation. We are therefore to carry out a detailed investigation and

audit of how the SDS Provider has performed and how the Infraco has managed them. Part

of that investigation will take account of the agreement you admit has been entered into
between Bilfinger Berger (and possibly others) with Parsons Brinkerhoff (and possibly
others). :

Until such time as we are able to come to a conclusive decision on the liabilities owed by us,
or owed to us, we intend to agree ta no further payment for the SDS Provider. Moreover, we
reserve our rights to pursue any of the Infraco Parties (either individually or jointly) for
recovery (under the Infraco Contract or in delict) of any losses and damages suffered by tie
and arising from breach of contract, negligence, misrepresentation or any other wrongful act
on the part of the SDS Provider or any other Infraco Party in relation to the services provided
by the SDS Provider.
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The SDS Provider and the Infraco are required to fulfil their obligations to deliver the design
services relating to Phase 1b. In the event that they fail to do so, tie will recover the
amounts previously paid to the SDS Provider for these services from payments due to the
Infraco.

Conditions
Any Agreement arising from this proposal will inter alia be subject to the following conditions:

» The Infraco shall procure such design assurance as is necessary for the Independent
Competent Person to admit a design for the On-Street trackwork which is approved by
and meets the requirements of the Roads Authority and of tie acting with absolute
discretion.

e Such design assurance shall inter alia provide:

i. adequate, complete and sufficient evidence of unconditional, readily
accessible, sound and comprehensive integration;

ii. Design Assurance Statements which are not in contradiction to the Infraco’s
obligations pursuant to the Infraco Contract and which do not exclude liability.
This will include the removal of statements such as the following:

“This- Drawing incorporates the ‘RailOne RHEDA City -C' proprietary rail
fastening system developed for Edinburgh Tram Network by the BSC
consortium. The SDS trackform design incorporates RHEDA City C in ite
entirety without modification and accepts no lability for the suitability
of the system. For details of BSC refer to RHEDA Cily C typical sections
ETN(TRW=TD&ATB#055716. SDS have prepared a comprehensive review
of the RHEDA City System, refer to doc No. TBC for details”;

iii. IDC/IDR output evidence in tabular form which is essential for tie to carry out
a review of the submissions'made by the Infraco;

iv. integrated design assurance statements which are complete rather than
interim drawings which are incomplete and which exclude cross-sections and
which are not fully satisfactory in integration terms;

v. acomplete SDS Drawing Register; and
vi. Inclusion of details to close out:

(a) CEC Informatives;
(b) Key ICP issues; and
(c) Hazard Log item mitigation closure.

e The completed, approved, assured, integrated and compliant Design for the Edinburgh
Tram Network Phases 1a and 1b will include certification thereof by each Infraco
Member, the SDS Provider and any Infraco Party or SDS Provider Party involved in
the production or development of Design or the Infraco's Design.

e The Infraco shall be responsible for all additional costs which may arise from any

development or revision to the design of the Infraco Works other than as required by a
tie Change.
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26.

21.

Carlisle Preliminary Draft
Strictly Confidential and
FOISA Exempt

tie instructs and the Infraco agrees that:

if Scottish Water fails to provide the water supply connection to the Depot by 30
September 2010, provided that the Infraco has provided a design which is acceptable to
Scottish Water and which permits Scottish Water to provide the connection by this date, if
the Infraco can demonstrate that it has incurred delay or additional loss and expense, this
shall be deemed to be a Compensation Event (to be calcufated and assessed in accordance
with Clause 65 of thé Infraco Contract).

tie instructs and the Infraco agrees to, on the date of issue of this tie Change Order,
the provision to tie of copies of the executed sub-contracts (approved by tie in advance, at

tie's absolute discretion) with the K ey Sub-Contractors approved by tie for the GMP Scope
of Works, listed in Appendix V1; and
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The SDS Provider and the Infraco are required to fulfil their obligations to deliver the design
services relating to Phase 1b. In the event that they fail to do so, tie will recover the
amounts previously paid to the SDS Provider for these services from payments due to the
Infraco.

Conditions
Any Agreement arising from this proposal will inter alia be subject to the following conditions:

» The Infraco shall procure such design assurance as is necessary for the Independent
Competent Person to admit a design for the On-Street trackwork which is approved by
and meet the requirements of the Roads Authority and of tie acting with absolute
discretion.

e Such design assurance shall inter alia provide:

i. 'adequate, complete and sufficient evidence of unconditional, readily
accessible, sound and comprehensive integration;

i. Design Assurance Statements which are not in contradiction to the Infraco’s
obligations pursuant to the Infraco Contract and which do not exclude liability.
This will include the removal of statements such as the following:

"“This- Drawing incorporates the ‘RailOne RHEDA City -C' proprietary rail
fastening system developed for Edinburgh Tram Network by the BSC
consortium. The SDS trackform design incorporates RHEDA City C in its
entirety without modification and accepts no liability for the suitabiiity
of the system. For details of BSC refer to RHEDA City C lypical sections
ETN(TRW=TDEATB#055716. SDS have prepared a comprehensive review
of the RHEDA City System, refer'to doc No. TBC for details”;

ii. IDC/IDR output evidence in tabular form which is essential for tie to carry out
a review of the submissions made by the Infraco;

iv. integrated design assurance statements which are complete rather than
interim drawings which are incomplete and which exclude cross-sections and
which are not fully satisfactory in integration terms;

v. acomplete SDS Drawing Register; and
“ vi.  Inclusion of details to close out:

(a) CEC Informatives;
(b) KeyICP issues; and
(c) Hazard Log item mitigation closure.

e The completed, approved, assured, integrated and compliant Design for the Edinburgh
Tram Network Phases 1a and 1b will include certification thereof by each Infraco
Member, the SDS Provider and any Infraco Party or SDS Provider Party involved in
the production or development of Design or the Infraco's Design.

e The Infraco shall be responsible for all additional costs which may arise from any

development or revision to the design of the Infraco Works other than as required by a
tie Change.
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The Infraco shall be entitled to the benefits of any value engineering savings achieved
from the date of any agreement arising out of our proposal.

The Infraco shall not be entitled to extension of time to the revised Planned Sectional
Completion Dates for Sections C and D unless:

a tie procures and completes the Omitted Civil Engineering Works from
Haymarket to Lothian Road and Waverley Bridge to St Andrew's Square in
such time as would prevent the Infraco, working reasonably in Designated
Working Areas, from achieving those revised Planned Sectional Completion
Dates; and

b tie issues a Change Order pursuant to revised Clause 80.

The On-street Civil Engineering Works shall be completed by others under the direct
supervision of tie. Other than providing design assurances in respect of the design of
such works as directed by tie and being responsible for integrating the design of the
E&M Works with the On-street Civil Engineering Works, the Infraco shall have no
liability for such works.

The Infraco shall be responsible-for those Trams which have been constructed and
commissioned pursuant to the Tram Supply Agreement.but which are not required to
run on the Edinburgh Tram Network which is constructed under the GMP Scope
pursuant to our proposal. The revised Contract Price shall include for any and all
storage charges, in Spain or elsewhere, or any other costs and expenses related to
the spare Trams which have arisen and-may arise as a consequence of delay to-the
completion of the Infraco Works.

The Infraco shall deliver to tie all information required by the Infraco Contract for all
Key Sub-Contractors which the Infraco intends to employ on the Infraco Contract.

The Infraco Parties shall disclose all agreements which they have entered into
together since 14 May 2008, howsoever arising and which they would have not
entered into but for their involvement in the Infraco Contract.

Pursuant to Clause 26, the Infraco will submit for tie’s approval full details of the
experience and qualifications of the Infraco Representative and such approval shall be
atthe absolute discretion of tie.

Py
$

Only persons nominated as Key Personnel shall have day-to-day responsibility for and
be involved in the performance of the Infraco Works.

The Infraco shall design, carry out and complete enabling works for the Edinburgh
Gateway Project at a reasonable price and use reasonable endeavours to compléte
such works without causing delay to the completion of the revised Infraco Works - Part
A.

The Infraco shall install On-street trackwork to Part A (from Haymarket to Lothian
Road and Waverley Bridge to St Andrew's Square) in accordance with the Infraco
Contract and subject to tie issuing the Infraco with 14 days' notice to commence work
and in accordance with the following provisions:
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1. The Infraco shall provide, take from store, deliver to site, and permanently
install the track rails and their supports and sleepers on a foundation prepared
by others, in accordance with the assured integrated design approved pursuant
to Clause 19 and by tie, in accordance with a reasonable programme agreed
by tie.

2. The Infraco shall provide and permanently install in accordance with the said
design chamber filling materials to the rail -flanges prior to handing over the
installed track to tie to complete the Omitted Civil Engineering Works.

3. Other than for its design, the Infraco will bear no responsibility for the
foundation to the track, or for any of the Omitted Civil Engineering Works
subsequent to the installation of the track.

e The Infraco shall issue tie with 14 days' written notice of the date by which the On-
street trackwork shall be complete to enable tie to access, carry out and complete any
remaining Omitted Civil Engineering Works. tie shall notify the Infraco upon
conclusion of the Omitted Civil Engineering Works and the Infraco shall camry out all
remaining Infraco Works, including the E & M Works and the testing, commissioning
and energisation of the Edinburgh Tram Network.

e For the purposes of section 2.7.4 of the Employers Requirements, the required
maximum journey time for St Andrew's Square to the Airport will be 28 minutes, 53
seconds.

Revised Contract Price
The revised Contract Price, which comprises the total capital expenditure and revenue

expenditure payable to the Infraco, including for all entitlements to additional payments (both
agreed and not agreed) up to the date of the Deed of Variation, is as follows:

PartA £
Construction Works Price Part A See below
SDS Price To be determined
PSSA Payment To be determined
Tram Supply Price 45,893,997

" Infraco Maintenance Mobilisation 1,633,522
Tram Maintenance Mobilisation 2,275,806
Infraco Spare Parts 1,013,090

Construction Works Price Part A

We place a fair value on this GMP Scope of Works, as a base line, at: £223,467,580
subject to increase or decrease for the following items:
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i. Re-novation of the Tram Supply Agreement and Tram Maintenance Agreement back
to tie.

ii. Re-novation of the SDS Agreement back to tie;

ii. ~An arrangement for dealing with contaminated land whereby the Infraco are
reimbursed on cost plus basis with a cap placed on the Infraco’s entitlement for
reimbursement of £8 million.

iv. A commercial compromise adjustment agreed between the Infraco and tie.

Please note there will be no other form of adjustment to the Construction Works Price.

Milestone Payments

Subsequent to agreement of the revised Contract Price, revisions to the Construction
Milestones in Schedule Part 5 shall have to be agreed from which interim payments may be 7

determined.

The opening values should be calculated:

e Construction - aé previously certified less any payment for PSSA and the SDS
Provider; and

¢ Preliminaries recalculated as a proportion of Construction Milestone values.
Interim values will be calculated:
« Construction Milestones - as and when completed;

* Preliminaries — pro-rata to the difference between the opening value calculated
above and the total value of Construction Milestones shown above; and

¢ Any overpayment or underpayment at opening shall be adjusted over a 12 month
period at monthly tranches.

Bonds & Guarantees etc
There will be no revision to the Infraco’s obligations pursuant to Clauses 74 to 78 inclusive.
Maintenance Agreements

We do not propose amending the terms of the Infraco Contract in relation to maintenance or
the Tram Maintenance Agreements other than to reduce the payment for Part A on a pro-
rata basis to the length of track commissioned or the number of Trams delivered
respectively..

Project Carlisle

Our determination to see Project Carlisle through is neither deflected nor diminished by
receiving your letter dated 22 September 2010 (ref 25.1.1201/KDR/6790), apparently written
"without prejudice" and, in our view, without contractual merit. Nor does it contribute to a
rational approach to sensible negotiations to solve what are obviously different perceptions
of the cause of your extremely poor performance on this Project.
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Both parties have invested time and energy in Project Carlisle and we have. expressed
appreciation of this often. This is not the place to deal with the assertions you now want to
make, save to say that we reject them in their entirety and will reply separétely in due
course. If your expectation has been that tie would not use its rights under the Infraco
Contract to correct your repeated delinquency you ignore our duty to act in the public
interest. You should recognise that accepting terms you dictate cannot be in the public
interest.

We make it clear that tie's focus on fair value is not driven by affordability constraint; it is
driven by your behaviour for 30 months on this Contract for which you still haven’t completed
the design. Nothing you assert can detract from this fact We have admitted that utility
diversions have been delayed, but your failure to complete the design dominates that delay.

You wrongly deem what on your part are assumptions to be corroboration of our motives, for
example the Preliminaries dispute. You ignore that the Infraco Contract proscribes waiver of
our rights in the event that we have taken a certain course of action which may have been
favourable to you. Whatever you may care to misrepresent, misinterpret or threaten, be
assured it will not deflect us from taking and in some cases accelerating the rights we have
to obtain resolution of your misconduct.

Your letter exaggerates and misrepresents the status and import of DRPs decided by
Adjudicators. There have been 9, not 15 as you claim. Not all have been on points of
principle and by no measure have all been decided in Infraco’s favour. In fact where
valuation has been at issue it may be said that the results have favoured the tax-payer.
Two, by Lord Dervaird and Mr. Howie Q.C., have addressed important contractual
principles: Mr Howie found against the manner in which you have sought to claim extension
of time and to programme your works. Lord Dervaird decided on one narrow part of the
implementation of Clause 80. As you are aware, we are in the process of reviewing all
INTCs submitted by you and are applying Lord Dervaird’s narrowly focused decision as part
of that wider exercise. It is wholly misleading to assert that Lord Dervaird’s decision affects
all or even more than a small minority of the INTCs you have notified.

For our part we do not demur from you doing no more than you are ‘obligated to. Our
concern is that your conduct is such that it amounts to requiring a process: of attrition to get
you to accept your obligations. The RTNs you refer to are an unfortunate but necessary
manifestation of our frustration with your conduct.

You are right that there have been two proposals from the Infraco Representative.
Reminding of this only serves to confuse because when we met after the last proposal on 11
September 2010 it was made clear to both Mr. Darcy and Mr. Wakeford how those
proposals failed. in meeting the essential conditions we refer to under “Govemance and

- Guiding Principles” above. Mr. Darcy and Mr. Wakeford clearly understood that and since
then we have been discussing the revisions t6 our proposal, which are set out herein, with
Mr. Kitzman. He was confirmed to be the sole representative for the Infraco Members on
Project Carlisle by-Mr. Darcy and Mr. Wakeford and these conditions have been made clear
to him from the outset of his involvement.

This revision to our proposal arises from discussions which took place with Mr. Kitzman
before he left for his leave in the USA. Indeed we understood from him that we are to keep
in contact with him whilst he is on leave and on the 18 September 2010 he expressed his
own satisfaction by email with the revised definition of tie Change set out on page 2 herein.
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Carlisle Preliminary Draft

Strictly Confidential and
FOISA Exempt
SUBJECT TO CONTRACT
THIS DOCUMENT DOES NOT OFFER
TO CREATE ANY CONTRACTUAL
RELATIONS (WHETHER
EXPRESS OR IMPLIED)

PROJECT CARLISLE - PRELIMINARY DRAFT

tie GMP CHANGE ORDER to the Infraco in respect of the GMP, GMP Scope of Works and
Onmitted Civil Engineering Works

The following constitutes the formal tie Change Order for the purposes of Clause 80 of the
Infraco Contract and is based upon tie's acceptance of Infraco Estimate No 4 dated
4 2010 pursuant to tie Notice of Change No ®  dated ¢  2010.

Capitalised terms (where not otherwise defined) and clause number references are as used in
the Infraco Contract.

1. tie instructs and the Infraco agrees to:

1.1 the introduction and application of a Guaranteed Maximum Price ("GMP*") on the basis of
the Estimate (contained in Appendix II) for the carrying out and completion by the Infraco
of all Infraco Works and related services necessary to carry out and complete the GMP
Scope of Works (contained in Appendix I) pursuant to the Infraco Contract (as varied
pursuant to this Change Order);

12 the omission from the Infraco Works of all Omitted Civil Engineering Works (as described
in Appendix A to the GMP Scope of Works) from chainage 131247 at Haymarket to
chainage 130380 at Lothian Road and from chainage 121380 at Waverley Bridge to
chainage 121150 (and, in respect of overhead line, chainage 120804) at St Andrew's
Square; and

1.3 the omission from the Infraco Works of all Infraco Works (with the exception of the
provision of the Design pursuant to the GMP Scope of Works and paragraph 8 of this tie
Change Order) from chainage 121150 (and, in respect of overhead line, chainage 120804)
at St Andrew's Square to chainage 100000 at Newhaven ("Omitted Scope").

2. tie instructs and the Infraco agrees that:

the GMP shall not under anmy circumstances be exceeded, save by strict application of
Clause 80 (as varied).

3. tie accepts and the Infraco acknowledges:

an agreed and validated credit from the Infraco in the amount of £ [¢] for the Infraco
Works included in the Construction Works Price but now not applicable due to the
Onmitted Civil Engineering Works pursuant to Appendix A of the GMP Scope of Works
and the Omitted Scope.
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4.2

6.1

6.2

Carlisle Preliminary Draft
Strictly Confidential and
FOISA Exempt

tie instructs and the Infraco agrees to:

on the basis of the Infraco’s Estimate No 4 and this tie Change Order, the conclusion
of a Deed of Variation pursuant to Clause 80 and Clause 108 of the Infraco Contract to
effect the necessary modifications to the terms and conditions of the Infraco Contract to
reflect the GMP and the GMP Scope of Works; and '

the Infraco shall waive irrevocably all further claims, entitlements or rights of any kind
(whether now existing or which might otherwise arise) arising from or in connection with
the GMP, GMP Scope of Works (and Omitted Civil Engmeering Works and the Omitted
Scope), save as expressly provided in this tie Change Order, as confinned in the Deed of
Variation. :

tie reconfirms its instruction to proceed with and the Infraco agrees to:

the immediate commencement and carrying out and completion of the GMP Scope of
Works to tie's satisfaction, in consideration of the GMP and pursuant to the Infraco
Contract (as varied pursuant to this tie GMP Change Order and the Deed of Variation).

tie instructs and the Infraco agrees that:

the Infraco shall install On-street trackwork to Part A (from Haymarket to Lothian Road
and Waverley Bridge to St Andrew’s Square) in accoerdance with the Infraco Contract'and
subject to tie issuing the Infraco with 14 days' written notice to commence work on any
Designated Working Area and in accordance with the following provisions:

6.1.1 the Infraco shall provide, take from store, deliver to site, and permanently
install the track rails and their supports and sleepers on a foundation prepared
by others, in accordance with the assured integrated design approved pursuant
to Clause 19 and by tie, in accordance with a reasonable programme agreed by
tie;

6.12 the Infraco shall provide and permanently install in accordance with the said
design chamber filling materials to the rail flanges. prior to handing over the
installed track to tie to complete the Omitted Civil Engineering Works; and

6.13 other than for the Design, the Infraco will bear no responsibility for any of the
Omitted Civil Engineering Works subsequent to the installation of the track.

The Infraco shall issue tie with 14 days' written notice of the date by which the On-street
trackwork on any Designated Working Area (from Haymarket to Lothian Road and
Waverley Bridge to St Andrew's Square) shall be complete to enable tie (or any tie Party)
to access, carry out and complete any remaining Omitted Civil Engineering Works. tie
shall notify the Infraco upon conclusion of the Omitted Civil Engineering Works on a
Designated Working Area (from Haymarket to Lothian Road and Waverley Bridge to St
Andrew's Square) and the Infraco shall carry out all remaining Infraco Works, including
the E & M Works and the testing, commissioning and energisation of the Edinburgh Tram
Network.
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tie instructs and the Infraco agyees that:

The GMP Scope of Works and the GMP includes all Infraco Works arising from or
required by all actual or potential Permitted Variations, tie Changes and Infraco Notices of
tie Changes existing at the date of this tie Change Order.

The GMP Scope of Works and the GMP includes the carrying out and completion of all
demailed items stated in the Specific Requirements contained at Appendix IV.

The Infraco shall use all existing GMP IFC Drawings (as defined in the GMP Scope of
Works) in the carrying out and completion of the GMP Scope of Works unless otherwise
instructed by tie.

The Infraco shall or shall procure the approval, assurance, integration and compliance of
all design used for the construction and completion of the GMP Scope of Works. For the
purposes of the GMP Scope of Works, such design assurance shall inter alia provide:

adequate, complete and sufficient evidence of nnconditional, readily accessible,
sound and comprehensive integration;

Design Assurance Statements which comply with, and are notin contradiction to,
the Infraco’s obligations pursuant to the Infraco Contract and which do not
exclude liability. This will include the removal of statements such as the

following:

"This Drawing incorporates the 'RailOne RHEDA City -C' proprietary rail
Jastening system developed for Edinburgh Tram Network by the BSC consortium.
The SDS trackform design incorporates RHEDA City C in its entirety without
modification and accepts no liability for the suitability of the system. For details
of BSC refer to RHEDA City C typical sections EIN(IRW=TD&ATB#055716.
SDS have prepared a comprehensive review of the RHEDA City System, refer to
doc No. TBC for details";

IDCUIDR output evidence in tabular form which is essential for tie to carry out a
review of the submissions made by the Infraco;

imegrated design assurance statements which are complete rather than interim
drawings which are incomplete and which exclide cross-sections and which are
not fully satisfactory in integration terms;

a complete SDS Drawing Register; and
Inclusion of details to close out:
(a) CEC Informatives;
M) Key ICP issues; and
(©) Hazard Log item mitigation closure.
In the event of any ambiguity or discrepancy in the GMP IFC Drawings relating to the

GMP Scope of Works, it will be the responsibility of the Infraco to correct or remove any
such ambiguity or discrepancy and the Infraco will have no entitlement to any additional
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payment or time to make any necessary correction to the GMP IFC Drawings and to
complete the Infraco Works required for the GMP Scope of Works.

76  The Infraco shall obtain all Consents and pecessary approvals from the relevant Approval
Body or third party required to carry out and complete the GMP Scope of Works,
specifically all outstanding items regarding technical approvals from the Roads Authority.

7.7  An"Approved Design" is:

a Design which will form part of a Design Assurance Statement(s) which has been, or is to
be, issued by the Infraco and which de facto certifies that any IFC Drawing which is
incorporated in the said Design Assurance Statement is for a base design which is
supported by a written statement of the design philosophy, explaining why it is a good,
best-value, design which satisfies the Employer's Requirements and certifying that all:

@) Consents, including but not limited to Design Stage Consents, have been obtained -
from Approval Bodies and third parties; .

(ii) appropriate CEC infiormatives have been concluded;
(ili)  interdisciplinary checks have been camried out; and

(iv)  elements of design are integrated, which means certifying the existence of
adequate, concrete and sufficient evidence of unconditional, readily accessible,
sound and comprehensive integration.

7.8 Anyrevision required to the Infraco’s submissions to obtain any and all Consents prior to
the issue by the Infraco of any part of the Approved Design will not constitute a tie
Change.

79 Unless any addition, modification, reduction or omission arises from an error, discrepancy,
: ambiguity or default by or of the Infraco or any Infraco Parties, any instruction to add to,.
modify, reduce or omit in respect of any part of the Approved Design by tie will constitute

a tie Change.

7.10  Other than to rectify and error, discrepancy, ambiguity or default by or of the Infraco or f N
any Infraco Parties, the Infraco will not add to, modify, reduce or omit in respect of any A
part of the Approved Design unless instructed by tie.

8. tie instructs and the Infraco agrees that:

no later than 31 December 2011 the Infraco shall deliver a completed, approved, assured,
integrated and compliant design for Phase 1b (Roseburm Junction to Granton Square)
signed off and certified by the SDS Provider and each of the Infraco Members (and any
relevant Infraco Party and SDS Provider Party), together with provision of all associated
Project IPR, Infraco IPR and SDS Provider Party IPR and all related Deliverables. Full
compliance with this instruction shall be a condition precedent of tie's payment of any sum
due to the SDS Provider under the GMP (if applicable).

9. tie instructs and the Infraco agrees to:

the Infraco shall design, carry out and complete certain enabling works to be determined
and instructed pursuant to a tie Change Order for the Edinburgh Gateway Project (formerly
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Gogar Interchange) at a reasonable price and using reasonable endeavours to complete
such works without causing delay to the completion of the GMP Scope of Works.

10. tie instructs and the Infraco agrees to:

10.1 the continuation of the application of Clause 62 of the Infraco Contract in respect of
liquidated and ascertained damages; and ;

102 the dates for completion of each Section under the GMP Scope of Works being the
Planned Sectional Completion Dates as shown in Appendix I, the Planned Sectional
Completion Dates ‘being updated to refer to completion at St Andrew's Square and not
Newhaven.

11. tie instructs and the Infraco agrees that Clauses 74 to 78 shall remain in full force and
effect.

12. tie confirms and the Infraco acknowledges:

tie's notification to City of Edinburgh Council of the adjustment to thie Construction Works
Price by operation of this tie Change Order and the Deed of Variation.

13.  tieinstructs and the Infraco agrees to:

the notification by each Infraco Member to their Parent Company Guarantors conceming
GMP, the GMP Scope of Works, Omitted Civil Engineering Works and related
modifications to the Infraco Contract under the Deed of Variation.

Each Party shall provide the other with a certified copy of such notification within 7 days
of the date of the tie Change Order.

14. tie hereby notifies that:

pursunant to Clause 26.2 of the Infraco Contract, [insert name of the Infraco Representative)
is approved to be the Infraco Representative for the GMP Scope of Works.

15. tie hereby notifies that:

the list of Key Personnel contained in Appendix VI to this tie Change Order is approved
for the GMP Scope of Works. No other persons, other than those approved as Key
Personnel, shall have day-to-day responsibility for and be involved in the performance of
the GMP Scope of Works.

16. tie instructs and the Infraco agrees to:

16.1 the modification of Clause 80 (and related definitions) of the Infraco Contract (such
modification to be introduced pursuant to Clause 80.12 of the Infraco Contract (as revised
pursuant to this tie Change Order)) for the purposes of the GMP Scope of Works, as shown
in the Schedule of Amendments included in Appendix V, such modification including:

16.1.1 clarification that the only circumstances in which a tie Change can occur is
where tie expressly instructs a tie Change which is necessary in tie's opinion
for the satisfactgry completion of the GMP Scope of Works (unless necessary
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as a result of the Infraco's (or an Infraco Party’s) failings, default, action,
omission or error);

16.1.2 clarification that any adjustments to the GMP shall be evaluated in accordance
with revised Clause 80;

16.1.3 . clarification that the Infraco will only be entitled to additional time for the tie
Change where the delayed activity is demonstrated to be on the critical path at
the time the delay occurs; and

16.1.4 clarification that the Infraco will not be entitled to a tie Change where a
revision is required to the Infraco’s submissions to obtain all Consents prior to
the issue by the Infraco of any part of the Approved Design.

tie instructs and the Infraco agrees to:

the specific amendments to the Infraco Contract contained in Appendix V (Schedule of
Amendments) to be effected by the Deed of Variation, (including the deletion of Schedule
Part 4 of the Infraco Contract) required to effect this tie Change Order and the irrevocable
waiver and withdrawal by the Infraco of all entitlements, claims, demands and submissions
of any kind arising from or connected with Schedule Part 4 (whether relating to on-street
or off-street works), including in relation to the Pricing Assumptions and Notified
Departures and all Infraco Notices of tie Change.

tie instructs and the Infraco agrees to:

The Infraco shall submit to tie a Programme showing the critical path(s) on the date of this
tie Change Order, such Programme and the critical path(s) to be updated in accordance
with Clause 60 and the Employer’s Requirements (both as revised).

tie instrucks and the Infraco agrees that:

for programming purposes, any landscaping on a Section will be considered complete
provided that the only unfinished works are seeding, turfing or planting works which shall
be carried out by the Infraco at the beginning of the next seeding, turfing or planting
season(s).

tie instructs and the Infraco agrees that:

@) there shall be no further entitlements in respect of the Infraco’s claims for delay,
- disruption or other relief to the Infraco Works necessary to execute the GMP
Scope of Works existing (whether or not notified to tie) prior to the date of this tie

Change Order;

(ii) the arrangements concluded under the Deed of Variation to be entered into
following this tie Change Order will represent full and final settlement of all and
any past, current and potential submissions, .claims, entitlements and
representations by the Infraco relating to extensions of time, related compensation
or additional payment for prolongation, mitigation, acceleration measures, re-
sequencing, tie Change, Mandatory tie Change, Compensation Events, Pricing
Assumptions and Notified Departures arising from or in connection with the GMP
Scope of Works or the Omitted Civil Engineering Works or the Omitted Scope;
and
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(ii)  the Infraco shall have no entitlement of any nature in respect of the Omitted Civil
Engineering Works or the Omitted Scope, whether arising prior to or after the date
of this tie Change, including any indemnity for loss of profits or loss of
contribution to overheads.

tie instructs and the Infraco agrees that:

in respect of the GMP, Schedule Part 5 of the Infraco Contract (Milestones) shall be
revised to suit the Programme (once submitted). Preliminaries will be re-calculated as a
proportion of Construction Milestone values.

tieinstructs and the Infraco agrees that:

The Infraco shall be responsible within the GMP for all costs associated with the treatment
and remediation of contaminated land within the GMP Scope of Works, including
coneminated materials and plante outside the Earthworks Outline, and the Infraco
Contract will be varied accordingly under the Deed of Variation.

tie instructs and the Infraco agrees that:

the Infraco shall take full risk for utilities which could not reasonably have been foreseen
on the basis of available information and knowledge of Site up to £50,000 per event (to
cover the costs of any additional works in relation to the unforeseen utilities). Where the
cost of dealing with an unforeseen utilities event is greater that £50,000, this shall be
deemed to be a Compensation Event (to be calculated and assessed in accordance with
Clause 65 of the Infraco- Contract), for which the Infraco will be responsible for the first
£50,000 of costs; and

the Infraco Contract will be varied accordingly.
tie instructs and the Infraco agrees that:

in the event that the completion of the sewer diversion at Structure 26 - South Gyle Access
Bridge (being carried out by a third party) is delayed beyond 31 October 2010, if the
delayed activity is demonstrated to be on the critical path at the time the delay occurs and
the Infraco can demonstrate that it has incurred additional loss or eipense, this shall be
deemed to be a Compensation Event (to be calculated and assessed in accordance with
Clause 65 of the Infraco Contract).

tie instructs and the Infraco agrees that:

Subject to the Infraco having obtained tie’s approval to any submission to Network Rail
and any amendment thereto if Network Rail delay in giving approval of such submission
beyond 10 weeks, provided that such delay could not have baen reasonably foreseen,
avoided or mitigated by the Infraco with the reasonable assistance of tie, and if the delayed
activity is demonstrated to be on the critical path at the time the delay occurs and the
Infraco can demonstrate that it has incurred additional loss and expense, this shall be
deemed to be a Compensation Event (to be calculated and assessed in accordance with
Clause 65 of the Infraco Contract).

CEC02084560_0255



26.

27.

28.

Carlisle Preliminary Draft
Strictly Confidential and
FOISA Exempt

tie instructs and the Infraco agrees that:

if Scottish Water fails to provide the water supply connection to the Depot by 30
September 2010, provided that the Infraco has provided a design which is acceptable to
Scottish Water and which permits Scottish Water to provide the connection by this date, if
the Infraco can demonstrate that it bas incuored delay or additional loss and expense, this
shall be deemed to be a Compensation Event (to be calculated and assessed in accordance
with Clause 65 of the Infraco Contract).

tie instructs and the Infraco agreesto, on the date of issue of this tie Change Order,

the provision to tie of copies of the executed sub-contracts (approved by tie in advance, at
tie's absolute discretion) with the Key Sub-Contractors approved by tie for the GMP Scope
of Works, listed in Appendix VI; and

the provision to tie of executed collateral warranties in accordance with Clause 28.7 and
74.10 of the Infraco Contract in favour of tie, CEC and TEL and EAL and NR, if requested
by tie.

tie instructs and Infraco agrees that the definition of Construction Works Price shall be
amended to reflect the GMP as set out in Appendix IT to this tie Change Order.
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APPENDIX I
GMP SCOPE OF WORKS

[Insert GMP Scope of Works)

CEC02084560_0257



Carlisle Preliminary Draft
Strictly Confidential and
FOISA Exempt

APPENDIX I

AGREED ESTIMATE (GMP PRICING SCHEDULE)

In this Appendix II the following definition shall apply:

"PSSA" means the Princes Street Supplemental Agreement between tie Limited and the Infraco
Members dated 29 May 2009 in respect of the civil engineering works carried out by the Infraco on

Princes Street.

The GMP Analysis for the GMP Scope of Works is as follows:

GMP Analysis
Construction Works Price Part A

SDS Price

PSSA Payment

Tram Supply Price

Infraco Maintenance Mobilisation
Tram Maintenance Mobilisation

Infraco Spare Parts

£223,467,580
To be determined
To be determined
45,893,997
1,633,522
2,275,306

1,013,090

10
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APPENDIX 1
PLANNED SECTIONAL COMPLETION DATES

Section Agreed Date for Completion
Section A 2 November 2010

Section B 1 April 2011

Section C 10 December 2011

Section D 6 June 2012

11
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APPENDIX IV
SPECIFIC REQUIREMENTS

The following are Specific Requirements with which the Infraco must comply as part of the GMP
Scope of Works:

1. Roseburn Viaduct

1.1 On the basis of an inclusion within GMP, the installation of a suitable and secure gate at
the entrance to the portal to prevent graffiti in the portal structure entry to Haymarket
Depot, where tie instructs at its discretion.

12 On the basis of an inclusion within GMP, the installation of an approved ceramic finish to Prat
prevent graffiti on the face of the wall under the main Roseburn Viaduct and to improve i
the amenity of the area, where tie instructs at its discretion. L%

1.3 The alignment of the existing wall at Murrayfield which is to remain and a small area of
additional soft landscaping up to a maximum area of 30m?.

14 On the basis of an inclusion within GMP, the inswallation of false walls in accordance
with [Drawing Number ULE90130-05-PLG-00265 rev 2 and [sketches and photos to be
inserted} in order to prevent the use of the spaces for anti-social behaviour and the
accumulation of rubbish, where tie instructs at its discretion.

2. Landfill Site

2.1 The solution priced within the GMP is based on the Infraco’s current proposal as shown
on the GMP IFC Drawings which amends trackform to ballast, details a retaining
structure for track, incorporates a surcharge and an element of earth retention which is
shown on the GMP IFC drawings.

22 The GMP includes landfill taxes and all other taxes payable on the surcharge to the
landfill Site. The Infraco is responsible for obtaining any HMRC exemptions, s
concessions or allowances and the GMP is deemed to take account of any such HMRC '
exemptions, concessions or allowances. Any additional costs or expenses which arise
shall be to the account of Infraco. )

3. Tramstop Design

3.1 The construction of all tramstops from Airport to St Andrew’s Square (inclusive) on the
basis of the specification provided by Alastair Richards on 17 May 2010 (to be listed).

4, Network Rail: Form C Submissions

4.1 The GMP is based on Network Rail standard requirements for Form C submissions.
Upon request from Infraco, tie shall use reasonable endeavours to assist the Infraco with
obtaining necessary approvals, but such assistance will be dependent upon timely,
compliant and complete Form C submissions by the Infraco to Network Rail.

12
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s. Lochside Avenne Junction

5.1 The GMP includes all Infraco Works based on the drawings referenced in letter from
CEC dated 20 May 2010 (reference: SS! 40/RG) and included in the GMP IFC
Drawings, which were approved with conditions by CEC on 20 May 2010. The Infraco is
responsible for complying with any further requirements from CEC without additional
payment or time relief.

6. Changes to Traffic Regulation Orders (TROs)

6.1 The Infraco shall be responsible within the GMP for additional costs arising from any
change to Traffic Regulation Orders.

7. ‘Washing Plant

7.1 The GMP is based on and includes for all Infraco Works and additional works or services
to deliver the engineering solution currently proposed by the Infraco (Siemens) (dete o
be inserted) with additional arrangements for effectively washing the ends of trams on a
more regular basis as required by the Employer's Requirements.

8. New Ingliston Works

8.1 The GMP includes for the future-proofing works for New Ingliston Limited as scoped in
tie Notice of Change No. 27 and Infraco Notice of tie Change No. 258.

9. Trackform Type Confirmation

9.1,  The trackform type is confirmed in the Agreed Trackform Summary (reference: SPM-
TRW-GEN-0118).

10. Scottish Power connections

10.1 The GMP includes for Scottish Power connections to new street lights and new traffic
signals from Haymarket to Lothian Road (inclusive) and Waverley Bridge to St Andrew's

Square (inclusive).
11. Network Rail Possession Support

11.]1 The GMP includes for all costs in connection with PICOPS / COSS / Possession
Protection Staff as Network Rail possession support when undertaking works adjacent or
over the railway, where they relate to the Possessions required for the Infraco Works.

13
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APPENDIXY

SCHEDULE OF AMENDMENTS

[To insert agreed Schedule of Amendments - for the purposes of the Preliminary Carlisle draft, see
Paper Apart)

14
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APPENDIX VI
KEY SUB-CONTRACTORS

The following Key Sub-Contractors have been approved by tie for the purposes of the GMP Scope:

[insert Hist of all the Civils Sub-Contractors from Airport to Lothian Road and all the systems Sub-
Contractors for Lothian Road to Newhaven)

15
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APPENDIX VI

KEY PERSONNEL

[insert list of approved Key Persormel for the GMP Scope of Works)

s

F patk
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