
Steve Reync.ilds. 

P��rsom, Brinckerhoff, 

Edinbur{Jh Tram Netvvork Projt�t�t. 

Citypoint, 

65 Hr.�yniarket Ti:irrnce., 

Edinbur9h. 

EHi2 5HD 

Dear 1\lan, 

Our ref: DEV-GOR-%2 

Dc1t<:�: 5th May 2007 

Your letter of 2nd May 2007 deals with th(� issue above in the context of tht'} Constitution Street utilities 
diversions. I believe there are two issues raised by your note and they are linked. 

The first issue is that of tl1e utility diversions required because of the constraints which apply in 
Constitution Street. It appears frorn your work so far that three ofthe eight utilities can be 
accommodated but five of them cannot and would require to be diverted. This issue is t10w we move this 
work along quicldy given the delays that could be caused by lack of progress. You believe either that 
you should bfi instructed by a chanm� notice to design for cHversions out.side the LirnHs of Deviation 
(LoD) or that this work should be done by the utility companies. 

The second issue it,the matter of what work SDS has been contracted to do. In your note of2ud May 
you provide an ar9ument that SOS are contracted only to carry out works which an:) within the Limits of 
Deviritfon {loD). I do not accept this and believe that SDS are contracted to design a Trarn system in 
tdinburgl·i. H may bt-dhe case that the LoD definition provides tor a more straightforward approval 
process where works lie inside it, but there is nothing to prevent the seeking of approvals for worl<s 
elsewhf.m'.l ifthey me. required to deliver the Tram system to best effect. 

On this basis, and in respect of the i8su,� of utility diversions. I b0li1�vo we should proceed on the basis 
HiatSDS r.:ornplr-:'!te the def�ign work for diversiorts outside the LoD (to the degree required) anr.l that if it 
is helpful to moving the works alonn m.� will issue a change order to this ei'k�c.t. However, the sul)stantive 
issu(� of the msponsibllitl�J::; of SDS rernains and rnust be settled. To Hiis end the issue of the change 
orc.k�r does imply accept;.;mce by tit'� of the arguments set out in your letter of 211ct May in respect of SDS 
responsibHitl<�s. 
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Pkiase cor1finn thatyolJ 'l\iillcornpleiethi�; desit1n 1JVork in the manner spedficd on receipt of the change 
on:tEir. In respect of wsts you confirmed in our conversation that you ditl not believe that puHin9 design 
work out to the Utility cornpanies constituted a reduction in SDS scope tm you wem coordinating the 
design at the sa1ne cost. I fmsurne fr fo!lovvs thatre-crn·nn1encing Uw design will lead to the sam1:i 
positior1 whr.·m� your<:oorclinatin9 effort can be diverted to di3sign activity at the t,arne cost. Please 
eonfirm this also. 
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Ref ULE901 30-SW-LET-00631 

Dear Alan, 

Works Outwith Parl iamentary Limits of Deviation 

Your letter of 2 11ct May 2007 deals with the issue above in t11e context of the 
Constitution Street util ities d iversions. I bel ieve there are two issues raised by 
your note and they are linked . 

The first is.sue is that of the util ity d iversions req uired because o-
f
the 

constraints which apply in Constitution Street. It appears from your work so far 
that three of the eight uti lities can be accommodated but five of them cannot 
and would require to be diverted . This issue is how we rnove this work along 
quickly g iven the delays that could be caused by lack of progress .  You bel ieve 
either that you should be instructed by a change notice to desig n for 
d iversions outskJe the Lirnits of Deviation (LoD) or that this work should be 
done by the utility companies. 

The second issue is the matter of what work SOS has been contracted to do. 
I n  your  note of2tld May you provide an argument that SOS are contracted only 
to carry out works which are within the L imits of Deviation (LoD), I do not 
accept this and bel ieve that SOS are contracted to design a Tram systern in 
Edinburgh .  I t  may be the case tliat the LoD definition provides for a more 
straightforward approval process where works l ie inside it, but there is nothing 
to prevent the seeking of approvals for works elsewhere if they are requ ired to 
deliver the Trarn system to best effect. 

On this basis, and in respect of the issue of uti l ity d iversions , I believe we 
should proceed on the basis that SDS complete the design work for 
d iversions outs ide the LoD (to the degree required) and thatlf it is helpful to 
moving the works along tie will issue a change order to th is effect However, 
the substantive issue of the responsibjlities of SOS remains and rriust be 
settled. To th is end the issue of the change order does imply acceptance by 
tie of tile arguments set out in your letter of 2 11d May 1n respect of SDS 
responsibil ities. 

P lease confirm that you wil l  complete this design worl\ in the manner specified 
on receipt of the change order. fn respect of costs you confirmed in our 
conversation that you d id not believe that putting design work ouUo the Uti l ity 
companies constituted a reduction in SDS scope as you were coordinating tile 
design at the same cost. I assume it fol lows that re--cornrnencing the design 
wi lHead to the same position where your coordinating effort can be diverted to 
design activity at the S8me cost Please confirm this also. 

Yours sincerely 
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Our F<ef: ULE90"l :30 -SW· LET·{lCH-33'1 

tie Limited 
CityPoint, l't Floor 
65 Haymarket Terrace 
Edinburgh 
EH 1 2  !SHD 

Attention: David Crawley 

Dem David 

Works Outwith P.u·Uamentary Limits ofDeviation 

Parsons 
Brim.:lwrtmff 

Edinburgh 7i"am Project" Design Of1ir;e 
CityPoint, 1st Floor 
65 1-fayma.rket Te1race 
Edinburgh E!-1 12 5HD 
United mngdom 
44-(0}131-623c8600 
Fax: 44-(0)131-623-860"/ 

At the Critical Issues MeetilifJ on Thursday 26 th April 2007, you tasked tlle to "provide tie with. the wording for 
the Change Instruction" to enable the utilities design solution to be prepared in order to satisfy the Statutory 
Utility Companies requirements outwith Constitution Street. 

As discussed pre.vlously tt1e Statutory Utility Companies design solution is to remove the major sections of 
l1fl l ities out o1'ConstHution Street away from the swept path of the Tram alignment. They have the powers to 
dictate this requirement to tie as it is stated so in the Utilities Agreements signed between each Statutory 
Utility Company ancl tie . 

The design solution advocated by each Utility Company is to move the utilitie�; Ot1twith the Urnits of Deviation 
(LoD). This being the pmblem. 

As prnvtousiy discussed, our legal unden;tanrJing is such that theSDS specific obl igation within the 
Agreernentbetween tie and SOS is " . , .  toperform the Services .. . so as to ,:insure cornpliancewith the Trarn 
Legislation" 

if SDS were to design work or attempt to procure design work situate outwith the LoD , such works wou lcl be 
beyond the powers on location defined by the Edinburgh Tram (Line One) and (Line Two) 2006. 

SDS set out below their understanding both of tt1e legal constraints that apply to tllis matter and the 
contractuai basis L1pon which SOS tendered for this design commission. 

Legal Constraints 
Based on my experk,mce with the design of similar UK street trarnways J have examined closely the 
prnvi:?.ions of the enabl ing Acts, the Edinburgh Tram (Line One) and (Une Two) Acts 2006, {referred to 
hereafter as 'The Acts") .  Tl1e r.letailed pmvisions of ClmJse 1 t:1f Part 1 of The Acts is specific that powers 
granted by Parliament rnake ancl/or rnaint;;iin the "authorised works" identified in the Acts are lim!tecl to the 
Limits of Deviation (Lo Os} or, where applicable. the Limits of Land to be Acquired or Used (LLAUs) defined 
by the Parliamentary Pians, and contained within Schedules 1 n1rough7 (inclusive) of The Acts. Specific 

In assocfatfon with Ha/crow 
Corderoy, Jan White Awmciat<,;s 

Quill Power Communh;,rikms, SDG 

P-df�on:..� 8ri:x:k_<�r!mif Ud 
1=.-eyi:-:;ter"iKJ in EngJ;md .iif:ci 1r11;ii8':: 
No. 255451.4 . . Hdfifr;ter(�d Otfft;e: 
4.m,'.l�Jr Cornt. Vl/!ilJ&n .4rrr,sirun.CJ o,-!l/<:, 
l\'f;wca�,110 .;;ipt..;ri 7}'ne A'S<! 7'(0 
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reference is made elsewhere in the relevant Clauses of The Acts to the powers to undertake works 
associated with uti l ities apparatus, c!n1ins ,  strncturns. and roads bein9 rnstrii;ted to within thEi LoDs . Thi� 
Powers to Deviate in Clause 2 of Part 1 of The Ads agE1 in restricts. the exercise Qf triese powers tQ within Hie 
LoDs. 

!n sun1rnary then, I dc1 not believe that either GEC as the •·authorised undertaker" or tie as its delegated 
body< possess powers under The Acts to rnake works assodated with the Edinburgh Tram Netvvork outwith 
the Loos or LLAUs. 

It may we!I be the case that CEO themselves possess other !ega! powers that would a llow them to construct 
and maintain drains, structures and roadworks incidental to; or otherwise accommodates the tramway works; 
but the basis of these powers and the means by which CEC might propose to exercise them has not been 
disdosed to SDS, 

The apphcatlon of the provisions of Clause 72 of Part 5, and Schedule f-l of The Acts again restricts the 
exercise of powers under Tile Acts, ;;m ilaftects Statutory Util ity Companies' apparatus, to lands within the 
LoDs and LLAUs, The Statutory Utility Cornpanies (SUCs) possess powers under their own respective 
enabling legislation to Iay and maintain equipment in U1e street <:ff elsewhere, as necessary; so CEC as 
"transpmi autlmrity" would have to treat sperntely with tt1e SU Cs under the tem1s o.f th e New Roads & 
Streetworl<s Act for ;:ipparatus dlversion outwith.LoDs & LL)\Us. 

Contractual Basis 
Clause 2. 1 .4 of Schedule 1 (Scope of Services) ofthe SOS Agreement states "The SOS Provider sha l l  
ensumthatthe design covers all aspects of the Edinburgh Trarn Network an<l tile assoeiated wi:irks adjacent 
to the prop1;1secl alignment" The tie representatives assert thatthe !atter phrase is to be construed as 
obligating SDS to design any works associated wjth, or necessary to accommodate the tramway.whether 
wlth in or outwith LoDs and LLAUs. I contend that such interpretation is in direct confiJd with SDS' specific 
obligation iii Clause 3 .3 ,6 of thf.! SOS Agreement<' . . .  to perform the 13ervices . , .  so as to ensure compliance 
With thE! Tram Legislation". lt is evlclentthat were SOS to design works situ,,ite outwith the LoDs & L.LAUs, 
these works would be beyond the powers on locaHon defined in The Acts. 

SDS would further state, as experienced designers of UK street tramways, SDS did not attender stage, 
contemplate the need forworks oulwith LoDs & LLAUs, firstly on the grounds that other such tramway 
projects have not required such works and secondly, given the rigour of the Parl iamentary process. a clear 
understanding that LoDs & LLAUs would have been drawn and proved as suffic:ient in themselves for the 
purpose ofconstructing, operating and mainta ihing the tramway. 

With the above in considerntion, it may now be clear to tie that by provid ing '(tie with the wordlng forthe 
Change Instruction" leaves SOS with a pred icament as such lnstruction would take count of the Statutory 
uti l itfes Companies wish to provide the design solution otrtwith the LoD. 

May we kindly request tie considemtlon to this proble.m such that we may rnove the Llti!ity design for 
Constitution Street forward in order to support the .MUD FA lnstaHation Progri::,mme. 

TIE00205889_0005 



,�·i!_,�. -·--· 
--

• HU .. • · ·-� �rf:i�� 
y;� ... �ns.:::: 

SDS wo 1.1 ld suggest a short meeting between selected parties prior to ()llf next review at your r::onvenience in 
order to clarify any is.sues in the above correspondence. 

Yours slncerely 

----�-;, .--.· . .  ,.,9 1 ��/�,-w,_ 
�-.� 

Alan Dolan 

Parsons Brinckerhoff 

cc. Steve Reynolds 
Jonathan Bloe 
Jason Chandier 
Kirn Dorrington 
SDM's 
Tony Glazebrook, tie 
Susan Clark, tie 
GraemB Barclay, tie 
David Simmons, Halcrow 
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It L�� t:r-11 :k,:y,tuod lhai C/�C� nt ·frn:,i "f!Uthod::;ec.l underkikm'" or tki dS frs d,:1l0�kttB.:tl:Hxly, 
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2006to rnak(:, worh�: E\Gt<,C:iatecl with the Edint.H.lt 'Glh Trarn l\k,twork outvvith th(') L.oD or 
L.L./\L) - �Jr!:d 1r�h�! thE::rfjf(>re !nstrt�ct }'\>ti tr; r::xt1cutf? tl·ti?i · VVf)rk tntd�-:;r thr-:� povverf: 
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·rhif: ;}; r�:)f.�f.Jt{nt=�<=}d by t�·f:· �t:_; �> ()Ht�;nt C;hnrlpt� .:).:=:) thh=; �;:�- in (:·c:n'fJk�i: ',fvfth f.h{::� ::�:r::r:�: 
/;{Jr(;iJt�1f�nt f)t.:1uf;:;t.: :a. �) .O v�;h �ch ��tfJh::.:{?; E:t[JE� �tr'-:� 1

\, .. • .to f>ed\)rn·:. "th·e t}"jr\1�ce:=:> . .  :.f;f) <.t�� 
i:<.".l ,.'.lnr=.,ntn cornpliani>'i ,NHh th ,i:, Tr:;1ni l.J'{J i ,:;btkirt. 

!n  =atxx:,rd.:=1nGf� 'Nii:h (;kiU="/;, iS 01 i:hf, Af,;Jn�ein:-?,nt b<.'.rt1.r.H.,i:m ur, pk=ias::-/iind ,.'.)nck>sr,d �tie 
rfdevan t (;lii:'int i·-..!otic0! ::::,t C! Lnty=; in ord0r that you SD.S providi�, th,J ,,tn L=c� l tnintfr<{ 
(J ·ff,1·i,,;1s iH tK,c<'.',rdnncn whh C;fa;uc.u l e:, _3 (,t th:2, ,,YJ id ;:i9rfH':i ini:�f it 
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