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DECISION 

111 
Adjudication between 

and 

Rcfe1Ting Party 

Bilfinger Ber�er Civils LIMITED and 
Other11 

Responding Party 

Scdiun 7 I\ Track Drainage 

llECISION 

Having consiJen:.•d the wrilkn material and submissions for Iii.: parties, as supplemented 
by oral arg:um.:111 at rncctings, my decision, the time fur wllidi was extended by 
agreement. is to Pind and Declare in respect nf the matters dl:pkted 011 the Issued f"or 
Construction Dr,lwings m1111hered ULE0130-07-DNF:OOOO I to()()()()() in,Jusivc in respect 
of "'Section 7 Track Drainage'' lo which the revised esti111:11i.:� rdatcs: tlla1: 

.is agreed hy the pmtics 

( i) The amendment consisting of crossovers of carrier dr.,ins comprising part of 
the drainage between chninngc 71000 lo 7 l 0400 is a Noli t'ie<l Departure (I)_ 
The value of the works contained in that Notified Departure is £2J.,'J8J.23. 

(ii) Tile amendment consisting or "V" to rilll:r drai11s comprising part of tile 
drainage between chainage 710000 Lo 71 ()400 urnstitutcs a Notified f)cparture 
(2). The value of Lhe works cnnlained in that Nntified Departure is 
LI JCJ.340.6 l. 

(iii) The amendment cont-.isting of a rarricr drain tu two ··v" ditches comprising 
purl uf the drninagc between cllai11agc 71 fl400 uml 710420 constitutes a 
Notified Departure (J). The value of lhc works .:onlaincd in th�H Notified 
Departure: is -£1 X 17.90. 
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(iv) The amendmenl consisting of one landfill carrier drain to one filter drai11 
comprising part of the drainage between drainage 710000 to 710400 
constitutes a Notifie<l Deparlurc {6) 

( i) 

(ii} 

(iii) 

The amendment consisting of one carrier drain and two ··v· ditches to one 
filter Jrain and two "V"' ditches i;omprisin� pan or the diainagc between 
710420 �111d 710650 constitutes a Notified Dcp:1r1urc (4). The value or the 
works cont ,1incd in that Notified Departure is ll 0.742.hJ. 

The amendnrnnt consisting or one (.:arrier drain and two ··y·· ditches to three 
filter drains and two ·-y·· ditchc.,; constitutes a Notil"iL:d Departure (5) 

The value uf the works contained in tlial Notified DqM·turc is f72.820.06. 

The drainage hetween chainagc 710900 tn 7 I 'J.57 1) depicted on the Issued for 
Construction Drawings numhcrcd ULE9 I OJ0-07�DNE0003 10 0009 
constitutes a N nti fiecl Departure. 

The referring party shall pay 80% of the ml_judi1,.\11t1r's fee and expenses and 
the responding party 2(YX1 of the :.idjuJicalors !'cc and CXlK�nscs. Partners arc 
_jointly liahlc for the fee of the .11..l_judii.:a1nr's :1ss��sor. 

T. (1nrdon Couus QC FCI (Arh) 
Adjudic�itor 

REASONS/ 
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REASONS 

Introductory 

or l he various mattcn; which  were referred to me ar is ing from an l n fraco notificat ion of a 
tie change ( No. 3 1 5 ) dated 241 1 1  June 2009 ( re fcrri ng Party pnidul'I  ion 6) and the 
proccdmcs fo llowin� thereupon . there remained to he del'ided hy 1m� .1 tkr agreement s 
and amendrnents to the re ferral of lhi..� fo l lowing: the eva l uation or two agn:�ed Nuti l'i cd 
Deranures and whether there was in fact a Notifi ed Depart ure in relat ion lo a l:crtai u 
portion of the dra inage in Section 7A or the owral l l engtl i  of the Edinhurg.h Tram 
Network.  

Nol i l'ied Jcpnrlllre is defi ned in the contrnct as "Where now or at any ti me the rw.:ts .ind 
circumstances . . .  ditlcr in an y way from the Base Case A.'isumption. i n  t urn denned as the 
Base Date Design Information.  the B ase Tram l n formal io 1 1 .  t i le Pridng  Assumpt i ons .md 
I l1c Speci l'ied Exclus ions .  

Tl1al invo lved some consideration of the lnfrnco cont r,11.:1 and in part i cu lar Schedu le: 4 
( Pric ing) para 3 .  My remi t  is, I consider. restricfcd ro the quest ion of how these 
prnvi  sions in the contrncl upply to the Sect ion 7 A drni 11agl� i s:-:uc before me:  and J do not 
proffer an y gcncrnl view as to the interprctatiun nt" 1 he c1rnt1·acl as a whok. 

Re levant Background 

P:1rties proffered a bndy or m�1teri al of some bu l k  wh i<: 1 1  deall with  the way in which 
part ies arr i ved at the formu la  they ser nut in the l n fraco contrud in re lat ion to pric ing .  
While or i nterest. those prior neg.01.iations Jo not materia l l y  . 1 ssi"t in 1he interpretation of  
the p.1rticu lar provisil>ns as  they apply to  this di spute. They may provide an explanation 
of  the con fusion in and t he incornplctencss of the material hel'ore me. It suggests that the 
tks<.:ri ption · ·novatcd design and build co1mact" is nol an adcquutc description of what 
was agn:cd hut could mis lead partks when attempting: to rL� :sn lvc di fkrn1ccs. What wns 
:1pparent. however. was that the agreement between t he part ies  was 1101 a typical design 
and bui ld con lrnct with novatcd design as at one t ime was suggested to me in argument .  
Furtl1c.r , i t  was agreed nut  only th.a at a chosen re le vant date ( 25 November 2007 ) tllcre 
were u n resolved and incomplete des i gn lc. 1 tures hul :1lso tl1at at the date t i l l: con trad was 
s i gned, the factual situation and nny <;onsequcnt assumpt ion 111ight havi.: al lcrcd .  
AccorJingly pric i ng  t he work involved in  Sect ion 7 i\ ,·ou l d  not he achieveJ or pricing 
arr i ved ut solely hy simple re ference lo speci fic drawi llJ:!S . Thl' cont ractor did 1101 have 
an y detailed plan for Section 7A . As �lt 2S 1 1 1  April 2007 the STS pri , v idcr w.is engaged by 
t ie and rcpmtcd to tic. 

The parties agreed to orerntc from a snapshot oi ' t he des i�n situat ion at 25/ 1 1 /07 . They 
1hcrehy creatnl artific i ,1 l ly. for pricin g  purposes ui\ l l rl l\'.1 1 pri 111 : 1ry concept name l y  1 hat 
design detai l s  would not he amrndcd. I n  addit ion t hL'Y ne i t her speci fied nur agreed .iny 
mder or other mal lcr relating to the precedence or vur i �H lS  draw inf!S .  Not w.1s there any 
agrecmcnr ubout the relative importance or or the nature  or \.:x trnt of the des ign de1ail 
t hey h,1d dcpicled. All that gave rise to suhslant i a l  d i tlir.:u l t ks ,md permi t ted parties lo 
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provide me wi th ;1llernative interpretations which ,  n11 ! 11 e i r  faL'e .  ( apart from the 11 1ea11ing 
of ··amcnJeJ" which i:s deal t  wi tl1 be low) cou ld he rcspcdahly and rcspuns ib l y  ,1rguccl 
l'ro11\ their d ifferent sl �111dpoinls. So where .  as hc l\'. .  t here were differences hetwee11 plans 
i l l ustrat i ng sections aml a drainage plrn1 . l l1cre was not i n  l L'rms o l' the actual wri t tc11 
L'o1 1 tract nny spec i fic  means of res<i l v i ng tht ditfo .. ·t l l t y. 
Neither Party pmvided any citation ol' aut hori ty. 

The Cnntruct 

It is noted that the whole cont ract . nr which the disputed sc�: t ion is a small pan l,l)th in 
volu1rn:: and value, was �eared lo the ach ievcment or a project v i s ion ( preamble f) .  I see 
the question here as hc i ng  what can he deri ved from the i ncumpletc material i n  areas of 
tl1c pric ing w ithin the cnnstniction works price. Tllat i n vnl vl'.S  Ct l l l �ideration of para . 3 or 

Schedu le Pnn 4. The Construction Works Prir:c:. opt imist ic :i l ly ,  was said Lti be a fixed 
and firm prin.: !'or al I clements of work as spn:i l'icd i 11 t he 1:, 1 11 pluyc1·s Requi rernen l s  and 
the lnfrm:o proposals i11 schedu le:,; pun 2 ,ind .l I and not subj ect to vw· ia t inn (J . I ). 
However a hasic exception was then provided ( 3 .2 ) .  I I  nurr utcd 

"i t is ncccptcd hy tie t hat r.:crtnin Prici ng assumpt ions lrnvc IW,'.11 n<.:<:<.:S!-.;1ry ;md these are 
l i sted and defined in section 3 .4 below. Tl1e p�1r1ics :1c k11ow lcdgc thnt certain of these 
pric ing assumptions muy resu l t  in the noli ricatiun or a Not i li ed lkp:1rt urc i 111111edialely  
fo l lowing execut ion of this Agreement . This , ir i ses :ts con scciucnLT of the  need to  fi x the 
("\mtract Price against a developing factual hackgrou l ld .  In ordtr lt , !"i x tl1i: Cllntr,1ct Pri ce 
al the date of t h i s  Agreem�nt certa i n  Pricing Assumpt ions rcprcsc111 !'actual statements 
th ,tt t he parties acknowledge represent facts and cirl·u111 s t anc1.�:-.  tha l  arc not l.:ons is tcn t  
with the actual racts und ci1n1mstances that apply .  For the avn i dancc of doubt . lhc 
corn rnercial inkl l tion of the P .. 1rt ies i s  that in such circu1ns t i11l 1..\:s t he Nnt i fi ed  Departure 
mcchnnism will apply'' . 

The executi on of !he agreement wus 14 Mny 2008 . 

Para 3.4 . 1 

Central to the cnntcmions or parties is how this paragraph i s  I l l  he ,:,:onstrued . It reads, so 
far as applicable, thus: 

' ' (i ) the Des ign ( sic)  prepared by the S DS prov ider wi l l  1 101 (o ther than mne11Jmcnts 
arising fro111 the normal deve lopment anJ co111plctio 1 1  ( ) r  tks ig1 1:-: ( sk ) ). 

1 . 1  In t erms or design pri nciple, shape Cor m  and/or speei l'i cati u11 he amended from the 
dniwi ng., forming till: 13asc D,1le Des i gn In forn1;1t i nn . . . . .  

I t  i s  further proviJeJ that · · rur the nvoidunr:e ol '  dnuht normal dcwlopment and 
rnmplct ion of designs means tl1e cvoli l l ion or desi gn through th�� swgcs or preliminary to 
construction stage and excludes changts uf design pri nc ip i L· . ,;l1apc and form and out line 
speci rirnt ion. ·· 
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Hase Dale Des ign I nformation is defi ned ai.: ,.:ena in  draw1 1 1 rs i s sued to  l n fraco up t o  and 
i nc luding 25 Novcmher 2007 . 

I t i s  to  he observed that " 'Des i gn"  i s  a wider ll:r1 1 1  t han ,ks i�n draw i ng s  form i ng thi;: 13,\ SC 
Ihle Desi gn Informat ion .  I r:ons ider tha t  ! here arc two s t rands or thought here and that 
des ign i n format ion i s  hut an i l l ustrat ion or t he "Des ign" .  · ·ncs ign" i s  not gi vl.'.'n an y 
l\�stricted de fi n i t ion i n  th i s  sl'.dion .  The word i s  dd.i ncd i n  schedu le part l which i s  cal led 
the design or the Edi nburgh Tram Network . 1 1 1  part 4 .  in  l l IY v i ew ,  i t  must c tH:ompass 
more than the B DDI draw i ngs .  Huw much more m:1y dc1x� 1 1d 011 the ci rcumslanct�s  and a 
vkw on ""normal" deve lopment .  This reference tn Dl.'.'s ign.  t o  have mean i ng: must he 
re l ated to the whole design of the Edinburgh Tram Network and is 110 1  res t ricted by RODI 
drawi ngs. 

Not i f "ied Capi tal Departu res 4 and 5 

The pnrt ics were agreed that there had been not i fied dcp:1rt ures .  The quest ion was, from 
what'! The compding (,.\)ntcnt ion i.; were ; ,1 ) that the design was 011e lo he extracted l'rom 
t he DOI  drawi ng DRGOO I 03 hy adapti ng the sect i ons  shown t here to cover the whole 
chai nage length and h }  ! hat the drai nage p lan DNEOO I ( REV.2 ) .  be i ng the on l y  plan 
dea l i ng with the whole run of drainage. and fu rther bl.'.'i ng of later date than DR(j()() I 03  
was the appropriat e  one  for lhc pricer lo  use. 

No doubt,  had there nol been the art i t'i c ia l  Cll\ ·nl'f poi nt nf 2:'i November these BOD l 
Sect ion and P lan drawi ngs would have been rcconc i kd i n to  a 1 1  inc lus ive DN E plan 
s im i lar lo those i ssued for construct ion.  That d id  not lwpprn . I t h i n k  it cuu ld have been 
reconc i led before the cul-off poi nt  hut i t  was not. I note from t he p:1pcrs i n  fron t  of me 
that ONE p lans were prepared but not made avai l ab le  fnr 1 he ent i re length of Sect ion 7A . 
They were not i ssued to the contr,Ktor. There i s .  t herefore . 0 1 1  ! l ie wri l len materia l  no 
c lear i nd ica t ion of what  had to  he priced l'nr except i n  DN EOOO I .  One asks what i s  the 
(..'ontractor to do? As a l l lattcr of laki ng a dc..:is inn  ah\ lut wh ich  vers ion or which or the 
p lans as between lhe compet i n g  p lans 000 l amt O(H l  l O? t he pri cer cou ld nut . i 1 1  l l lY v iew,  
he fau l ted for choos i ng the p lan of l ates t  date. wll i c l 1  was agn.xd lo bt' LJ/\E()(JO I .  Thal 
v iew in my opi n ion .  wou ld  have been fort i fied hy the man i fest i ncomplelenes.,; of det.li l i n  
DRGOO l 03 at th.it date . J t  i s  noted thereon that design detai l rL� 1mti 11s L o  he reso l ved. The 
pricer cannot he expected lo reso l ve such prob lems or guess hmv tlwy might he reso l ved .  
The t wo p lans  be i ng  for d i fferent  purposes, cannot he rl':1d i l y  c( imparcd. The on l y  safe 
assumpt ion was to adopt the s imple ( and i t  wou ld  �1ppc�ll" !'ro 1 1 1  t hl'.  sums con tended I'm) 
i:l1e,1per ,1pproach .  

i l htrefore concl uJcJ that the contractor was rnti tbl to n..'.l y upon und  adopt a s  h i s  
1 1 1easurl'. the l utes! dcpkt ion ,md fou nd t hat h i s  dcsl:ri pt io11 or t he Not i fied Departures 
were accord ing ly  appropriate . That c:onc lus ion n11..�a 1 1 t  t lwt t l 1c d i sputl.'.' ,lhnut t he 
appropriate depth ur excavat ion udoptcd i n  referr i ng p;m ies v: 1 l u:H io11 i s  110 longer 
re leva11 1 .  When i t  was an i ssue l had not fi nal l y  dctcrn1 ined us . ih(l VC hut  wou ld have 
round that the respond ing purlits uppruw..:h wus iwl li:: r  _j us 1 i l"i cd . 
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S i nce there was no di spute .  i n  the event th.it I so found.  ahoul the va luati un of the 
Departures 4 nnd 5 w l1 icl1 val uaLion was rortificd hy 1 1,�� A ssessors Rcpon ( which I cal led 
for to advisL' me i n  rc l a t i �Hl to the q uantifi cat ion of !he di :-putcd dcp. ir\ \ l rcs ) I declared lhut 
the va lue of Departure 4 is f 1 0,742.62 und Depart ure '.'i i s  f7 2 .820 .0() , 

;\ l lcgcd Not i fied Deparlurc 7 

This part or t he dispute was concerned wi t h  a part of t i le  kn).!th t lf  track i n  Stct ion  7 .  
P,irt i e s  agreed that S 1.x: t ion 7 dr.i i nagc was a rderCtll'C to dr,i i 1 1 .1gc i'rorn chai nagc 7 1 0000 
to 7 1 2579. That i s  a length of 2579rnetres. A l ledgcd N nt i fiL·d Departure 7 re lated to the 
drai nage hclwcen chainagc 7 1 0900 to 7 1 2579. a length ol I 679mcl rt!s, wll icll can he 
rnll lrnstcd with r ile <JOOmelrcs agreed co he covered hy H D]) I  drawings .  Th i s  d i sputed 
Jengt l1 is thlts 1 _g7 t imes larger than t ile undi sputed k·ngth . That f. 1<.: l  had lo he one or t he 
surround ing c i rc .. :rnns lanccs when con s ideri ng proh le 1 1 1 s  i n  ( ons t ru i 1 1g the contract i n  
ri: lat ion t o  th i s  d i spute :  a l so whether the l fT drnwi n gs c a n  � i vc rise lo  a Not i fied 
Dcparlure for this port ion of the track drai nage i n  l lK ahsl: IH;C ol '  a s rx:c i fic A DDI  
d r: iwing.  I t  i s  a substant i a l  length to  be  1;"11co111passed i n  a natura l  extension o r  e x ist i n g  
des i gn s .  h u t  there may h e  nn a l tcrn.1t i ve between that a n d  1 1 0  des ign ,ll a l l .  

The Rei'erring Part i es '  approach was in  essem.:c l o  posl: t i le  quc,i( i 1 >n .  from what arc the 
I FC drawings a Not i fied Dcpnrture'! They l'ou nJed u pol l  the tihscncc of any  RDl)I  
drawi ngs actun l l y  dep ict i ng  th is  part or the  si.:-ct ion .  They c1) J l tcnded that s i nce there were 
nu such drawi ngs there was noth ing to bl� dcpaned rro111 . The 11 1atters c.kscrihcd i n  the 
I n fraco noti ficat ion of tie change do not show in any B DD I  d rawi n g  and accnrd ing ly  
tlwrc nn1ld be.  no  Not i fi ed Departure .  

They then posed the quest i on whether the matter wh i ch  w;1s shown o n  t h e  on ly  avai lah le  
H DD I  t.lrawi ngs hml been amended. They asserted tha t  i i ' t he work had 1 101 been speci fied 
i n  the A DD I  drawi ngs then pusscss i l) ll llf des ign  i n for111:1 t ion  for other areas o i' Sect ion 7 
cou ld  not c:ons t i tute or form the basis or an amendment  or t he desi gn.  A th ing  cannot he 
amended i t  was said. "i i "  i t  is not fi rst ly  sl1owi ng" and, i'ur l l ier. that an a 1 1 1e 1 1drnc11 t  does 
1 1ot nnd cnn not i nc lude addi t ions lo or addi t ional dctu 1 I w i t h i n  ,l drawing  or any 
deve lopment or i t .  

They a l so contended that a n y  such amendment wou ld  not he a chan�c i n  des ign pri nc ip le  
shape or l'mm or out l i ne spec ificat ion .  Fi na l ly  i t  was ;1rgued t h :1 1  t he a 1ne 1 1<lment arose 
from t he natura l  dcve lopmcnt and comp le l ion ui '  c.ksi gns ( paru 5 .  I () ( ) j' t he rc rcrral  l l l l t  kc ) .  

Si nce ( rc. f"crral notice 5 .7 )  the I rC drninage was an addit ion tl> and so  not an  amendment 
frum t he £300[ drawi ngs,  pri c i ng  assumpt ions J . 4 . 1 . 1  i l , 1d 1 10 , 1pp l icnt io 1 1  to ! ll , l t  d rn i nngc. 
Those content ions were 1 101 1 1 1atcri a l  J y  departi.:d from i 1 1  the re l"crri n g  party ·  s rep l y  to the 
response , 

The respondi n g  party argued i n  t l1e  first p l ace aml i n  grncra l tlwt ,l rn 111pari son can be 
made between t he drawi n�s at B DDI stage ( ta k i ng ,1 1.:..:rn111 1  1 l f  norm�t l  desi gn development 
und completion )  an<l Lhe I FC drawi ngs in rcspe..:t of the feat ures or t he whole or St�ct ion 
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7 !\. When char i s  dnne Not i fied Departures throuµh the wl lok ur  Sect ion 7 /\ arc 
ident i tfrd. as asserted i n  the not i ficat ion of tie change Nn  .. , 1 5 . 

The pri nc ip le cot l tcn t ion was t h,lt the exact  word ing o i' l h L· Prki 1 1g !\ssul l lpl ions i n v i t e  
t:omparison bctweic! \ t he  Des ign .  defi ned i n  the aµrcL· 1m· 1 1 t  a s  t lw dcs ig 1 1  or t he Edinhurgh 
Tram Network i n  i t s  to ta l i ty and the BODI drawings .  Thtrc l "n1c it must he assl1med that 
those B DDI  drawi ngs w i l l  a lso show the tota l i t y  of t he l )esi /! 1 1 .  For presL�11 l purposes the 
compari son is made between the Des ign as shown in t hl� 1 re dr,iw ing  . ..; ,md thi: Des ign  us 
shown i n  the H DDI drawi ngs. Any pri c i ng  assumpt i on 1 1 1 n s t  he rn11cer1 1cd with the whole 
or the Des ign.  

The Pri c ing Assumptions only inv i te comparison of i nd ividual design fratttrcs to idcntit'y 
i l l what respects the Desi gn has heen amended - , 1 1 1 1:xcrt: i se whic l1 l1as 10 t ake p lace for 
val uat ion purpose:; .  

Normal deve lopment o i' the des ign in drawi ng ( )( ) ( ) I which shows t hree l i nes of dra i nage 
runn i nf  �i longsidc the t rack (be ing: one <.'.arrier drai n amt two V d i tches)  w11u ld cxtGnd lo 
the fu l l  length  of the  sect ion . 

1-iurt hcr. but for the argument that ,I t h i ng cannot be a 1 1 1c 1H.tcd i f  i t  i s  not fi rst l y  showing 
t he Referri ng Party wnuld ( and should) have accepted thul  Nol i  lkd Departures ex tended 
the whole length or Sect ion 7 A.  

A Due D i l igencr rq,nrt was founded upon hy t he rcfcrri 1 1µ  party as i ntl icat i ng that when 
pric ing: the respond i ng party must h,wt.: taken accm111 1 or thl'. gaps i n  the design drawings 
when dea l i ng  wi th the overa l l  drai nage . The Due D i l i gl� lKC tl� port i nd i(atcs .  on the face 
of iL an unders tand ing  of what the dr;.1i nage for the whole or Sect ion 7 wou ld be . 
Dra i nage was essen t ial .  That n::pnrt a lso pla i n l y  shows t he responden ts  concern about the 
facts viz: "not n s i ng le design e lement has recei ved fnnmt l  t i(�/CCC' approvu l" and twtcd 
that the dcsi g:n of (certai n l sec t ions wen: s t i  1 1  at a pre 1 i mi 11 , 1 ry/conccpt s tage or even 
compktdy miss ing .  That report post date<l 25 November 2007. I t  points up the 
d ist i nction hetween ovc.:ra l l  D�si g:n and det a i l as i n  11 DDI drawings .  

J- lav i ng  cons idered these arguments as set  lHlt in  wri tten fnr111 : 1 1 1d :1 1 11 p l i ficd in oral 
submiss ions it appeared lo me that a cri t ical matter was lww · · , 1 1ncn dmcnt' ' had to be 
i.:onstn11.:d. Wh i l e  the context may he of some n: le vancc, it i s  l· lcar lo rm: ,  t hat t he word is  
apt as a matter of i n terpretation t o  i nc lude add i t i ons t t ) a docu 1 1 1rnl  or lo an i n i'etTl�<l 
des i gn document .  There i s  no reason to at tempt lo ri nd u rest r k:tcd mGani ng a l though that 
m igh t  appe.tl to a lega l i s t ic approach as uppuscd t 1 1  n pr,\�: t k,l i nnc .  The dkt i nnary 
defi n i t ion of "umcndmcnt" (S.O.F..D. )  g ives the def i n i t ion · ·a clrnngc or addit ion w a 
document' ' and the w(lrd · ·.uw:nd" i s  wide ly defi ned ; is ··hel ler" '  · · improve' '  · ·surpass'' 
"rcc1 i fy" and does nol exc lude additions. A good cxumple t i t" t he w,c nf the word i n  
common language may he found I cons ider i n  the Const i 1 1 1 1 i o 1 1 or t h e  lJn i ted S tates . For 
ex amp le. it it-. d i fli<.' u l t  to argue that. say. the Fi J'th !\ inrndnwn l  i s  nnl , In udd i t ion 
providi ng someth ing which was not prcv i m1 s l y  showing .  
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Accordi ngly I reject the argument of t he referri ng party so for a:,; i t  i s  founded upon 
c.:u1 1s tn1 i n g.  the word ··amend'' i n  Pric ing Assumption J . '1 . 1 . 1 . 

That m i ght be thought. het:ause or t he way that the :.1r�ume1 1 1  i'or th1.:: rei"crr i ng  party was 
presenle<l. lo conclude the mat ter in the rcsrondcn ts f.1vu1 1r .  Hui 1 herc s t i l l  requ ires lo he 
consi dered whether the respondent was ,i us t i fied and reaso1 1ab lc  i n  making the .issumption 
contended for. Was it appropriate . part icu larly i n  t i le l i �l1 l o r  the d i 1 1 1c 11s ions involved '? It 
i s  of  on ly m i nor assi statH:C to c:ons idcr what happc1 1cd c ls<.::whi.:1\� i n  the d i sputes 
concerning th is  sect ion .  

I n  my v iew i t  makes no pract ical  or commercia l  si.: l l sl: in  1 1 \ i s  u, 11 t cx t  to hold that hecause 
there was 110 spec i fic.  di screte drawi ng g i v i ng a p l an for t h is pnrl present l y  under 
l:onsidcrat ion.  t he pri cer had to dev ise a figure hased 011 110 more than the out l i ne 
Employers Requ i rements that there had to he drai na�c . Thl' pri cer h au a gar, i n  the 
drawi ngs he had to fi l l  so he considered a l l  the nvai lahk rn:1 1c r i a l s .  He knew and m i ght 
reasonably assume that the drai nage dep i<..·ted in  terms rn1 t i l e  a vai I ab l e  drawings wou Id 
(ont i m1c . He knt:w that the drawings were fi xed with the dra inage rnns iclcrmion at 26 
November and that t hose were assumed not to he a l tered. So wh�n one moves from 
1..: lrni nagc 7 1 08<.JlJ to the  next  part .  say 7 1 090 1 it wou ld he nat ur�d and rcasonahle to 
.1ssumc there wou ld he no changi.: i n  the gcncrn l p lan.  rat her  lha11 specu late 011  des ign 
sol u t ions.  

I n  a l l  the circun1stanccs i l  cannot he saill that i t  was un rcasnnahlc for pric ing  purposes to 
regard the configurntion cont inu ing  and not the poss ihk a l ttrat inns wh ich wo11 ld 
i nev itably be made. It i s  u nreasonable and i naprropri, 1 lc l u  L' x pcct t hat the pricer in the 
r i rrnmsta m..:es here haJ lo conc lude that what .ippcared in t he c. 1 1d  or the day in the I FC 
draw ings was what shou ld he priced at the stage of  25 Novc 1 11 her 2007. 

I n  the papers presented It) me there was a Due D i l i gence rq,( )rl . Th i s  was i n i t i a l l y  
ment ioned by t he  Re ferri ng  Party tu  advance t he argu ment t hal t he con tractor knew what 
he was <lo i 1 1g and what was requ i red to meet the E111p loytrs Requ i rements . I Inwcver it i s  
p la in  from that report t hat there was a l  the least some understand i ng about the dra inage 
l 'or the whole of Sect ion  7 A. At page J8 l hereol' i t  is 1wlL'.d,  w i t h  re k:rcncc to section 7 t\ , 
· ·t1etai led drai nage drawi ngs avai lable whkh shnw c:11-r icr d ra in s  runn ing  alongside !he 
new tram l i ne" and "t he des i�ncr has qual i fied the su rveyor i n format ion of the e x i s t i ng 
dra inage system· ·  and "dra in ..igc schedu l es for sec t ion 7 I\ :1rc 1 1 1 iss i 1 1g .  Furt her i t  was saiu 
that not a s i n� le des ign c le 1 1 1e 1 1 l  has received furrn,1 1 tic I C H '  approva l .  

I t  wou ld  appear that i t  was to cope with S lKh  prohkm.'. t h a t  parl ies adopted the  Noti l'ied 
Departure mechanism to wh ich parn J .2 ,  I refers and which stales that the cummcrcia l  
i ntention of the p;,irl ies was that i n  the c i rcumst,111ees nut l i m�d i 1 1 3 . 2 . 2  1 he Not i fied 
Departure mcd1an i s 111 wou ld apply. 

/\ccord i ng ly  I agreed w i t h  and adoplcu the rnnrcnt ion ( l r  t he Respond ing  P:1r1 y, 
( summarised i n  the i r  conc lus ions  i n  Reply lll 5 . 1 6 . 1 )  i n  1 1 1y dec larat ion ahove made. 
whi c h  is in l i ne w i th  the on ly question u l t imate ly  posed at t h i s  stugi.: (per Trams kttcr to 
me of n Apri l 20 1 0 ) 
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Adjudicators Expe n ses 

Succ..·ess in th is  adjud icarion has heen to some exte nt  d i v i ded.  N i: i 1 her party got the 
declara t ions thl..":y sou�IH i n  the not ice or  rc fcrrn l ,md n:sponse . The concessions aml 
agreements were part or the norm n l  d i spu1e resolut ion prun.:i, s und wou ld  not norm a l l y  
a t tract an aw.1rd o f  expenses.  However m,tjor success uvera l l  l ii.:rc l ies w i t h  thi: 
rc:-:pond ing  party. !\.ccord i ngl y I round the re ferr ing  party  l i : 1h le I'm �0 11<, o r  m y  ree and 
t h e  l'l�sponcl i n g  party 20%, . The .issessor's  rec I nm:-:idcr l l l  he p:1rt of' the process or 
ascertai n ing  and prov id ing the rac ts to 111c and I have a lready i mt icali.:d thilt h i s  fee shou ld 
he met equal ly  hy the  part ies .  

Pll <l ! l  

T Oordo11 Cout ls  QC PC I ( !\.rb) 
Ad_j udic.itor 
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