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DESIGN ASSURANCE STATEMENT
PURPOSE

% Provide a summary of the submission
< Statement that design is fit for purpose

<+ Exceptions are declared in an easily
retrievable manner

¢ Facilitates Review Process

% Provides confidence of self assurance
management

PARSONS |
BRINCKERHOFF .
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DAS Process

Managed by SDM’s
Disseminated to DTL’s et al for input
Provided with each subsection design submission

Where applicable references required for each
statement

o Drawing/document references
e System Wide impact references
o CDM information

Exceptions/Deviations detailed in appropriate section of
DAS

References where risks/hazards remain open
Guidance notes included

Signed off by SDM, Design Manager and Project Manager

PARSONS
BRINCKERHOFF
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DAS Completed Example
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DAS Completed Example
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Summary

< PB Quality Management System
< Suppliers & Subcontractors

< Design Production

< Design Assurance and Approval

PARSONS
BRINCKERHOFF
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EDINBURGH TRAMS 0wy
REPORT ON PROGRESS SINCE COMPLETION OF
HEADS OF TERMS TO 8™ APRIL 201 |
Appendix 16
Notes from Commercial Workshop — 3 |** March
CR&:\DOCUMENTS AND SETTINGSIHGC ADMIMNIMY DOCUMENTSWPROJECTSEDINEURGH TRAMS - C1100JEDINBURGHTRAMS-PROGRESSRPT-0SAPRI 1.DOCK APPENDICES

5 APRIL 2011
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EDINBURGH TRAM NETWORI :
BBUK POSITION WITH TIE REVIEW COMMENTS
SUMMIARY OF RESPECTIVE POSTIONS

ITEM INFRACO tie Review Cons
BB Siemens BB Siemens BB Siemens

HG1 £5,120,000 £2%,700,000 £1,500,000 £7,500,000

[ £34,820,000 ] £9,000,000 ]
HG2 £5,120,000 £6,500,C00 £2,700,000 £5,800,000

[ included £2.2 million Design
£11,620,000 £8,500,000
HG 2a
{Part of PW below} £2,150,000 £0 £1,350,000 £0
[ £14,000,000 £10,000,000 |
Aux £200,000 £200,000

PW Value £14,100,000 £10,000,000 £6,600,000] £10,000,000

PW Prelims £7,200,000

£3,000,000

+ Structures / D

epot already executed

£5,000,000

£3,000,000
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EDINBURGH TRAM NETWORK
BBUK POSITICN WITH TIE REVIEW COMMENTS

BECUK
RE START UP COSTS INFRACO PICTURE TIE REVIEW COMMENTS
Consider not underpaid at Period 38
Prelims [Not Received) £10,240,000 based on D Murray Paper - £0
£700,000 EOT included

£5,120,000 Payment 1 £1,500,000 Payment 1

£5,120,000 Payment 2 £500,000 Fayment2
Priority Works Prelims- Design £5C0,000 per period (x4) £2,200,000 linked to completion of Design as campleted

-ExtCS £100,000 per period (x2)
BBECUK {£300K original + £40CK top up) £700,000 per period

Ramp Up {Aug / Sept)
{Airport to Hayrnarket Scope)

£400,000 Aug / Sept

Priority Works

Princes Street TM/Enabling Works £550,000

Haymarket Yards £875,000

A8 (528) £750,000 )
Depot Access Bridge £518,000 |-£6,943,000
Sepot - Building £1,000,000

Cepot - External £2,650,000

Mini Test Track® £600,0C0 -

Auxiliary Works

1A Maintenance £105,000
Testing 54 £110,000
Sewer Lning at Water of Leith £70,000
Cemailtion Plots 97/102 £100,000
A8 Maintenance £525,000
Structures General £3,540,000
Depot £2,000,000
Site Clearance / Contaminaticn Testing £40,0€0

Target Price On Street Works

Testing of Subformation £400,000.00
Princes Street Cutstanding Works £350,000.00

Seems reascnable Subject to check on volume of

ditto

— ?-relates to P St TM Works

£4,800,000
J "1 £L.7mrelating to Depot

—

Issue of principle over Structures / Depot
£5,400,000
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EDINBURGH TRAM NETWORK

COMMERCIAL MEETING : INFRACO / TIE / CEC : 31 March 2011

SIEMENS
RE START UP COSTS INFRACO PICTURE TIE REVIEW COMMENTS
Materizl Assats 39,000,000 Headline Supply & Instal from Original CPA 25,000,000 £7,000,000 Payment 1
{includes Engineering input) (11,000,000) BAMT/W (Excluding 'Engineering Input’) 17,500,000 £3,750,000 Payment 2
(2,000,000) Other Materials 70% is materiais 10,250,000
25,000,000 Payment 1 27,750,000
(14,000,000)
(3,000,000
10,750,000
Prelims (Not Received) 4,500,000 Payment 1 Prelims (Not Received) £0
Prefims (Under Recovery) 6,500,000 Payment 2 Prelims (Under Recovery) £0
Restan Costs £500,060 Payment 1
if Design Assurance Complete £2,000,00C Payment 2

Priority Works
Systems

Priority Worls Prelims

Siemens

£25,000,000 less relevant
materials
allowance above

£494,000 per period

Period Valuation as works executed

Seems reasonable

Process and Principles likely to be agreed.
Values to be applied
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Suzanne _S'mith

From: Gregor Roberts [Gregor. Roberts@tie. Itd.uk]
Sent: 04 April 2011 15:46

To: csmith@hg-group.co.uk

Cc: Richard Jefirey

Subject: FW: Hg Report attachments

Colin,

Richard asked that in Dennis's absence that I commented on the figures which you sent earlier
on today. The PDF sheet collated and circulated materially reflects what was discussed in
the meeting on Friday. Some comments which I would add are:

Siemens sheet

* Although not on the whiteboard (Infraco picture), it was noted by Axel that an estimated -
£18m would come out of the systems priority works which relates to the materials payment
which Siemens included in their proposed 'Payment 1°'

* Although not on the whiteboard (tie review comments), but for context a comment should be
added "less BAM T/W & Other materials” against the -£14m. Likewise a comment "Already
installed/Certified"” should be noted against the -£3m at the top of the page.

* For clarity, the £7m and £3.75m payments 1 & 2 should move down in-line with the £180.75m

sub-total

BBCUK Sheet
* (Infraco picture) Against the Auxiliary works the Structures General number should be

£3,408,000. The figure included on the sheet was incorrectly noted as £3,549,000 in the
notes.

* The (Infraco picture) Auxiliary notes on the whiteboard had a sub-total of £6,375,000.
This sub-total should be £6,350,000 with the amended £3.4m figure (there was a previous
addition error of +£25k on the whiteboard)

* All of the tie comments noted look in-line with my expectations

Summary of Respective positions

* The summary picture reflects what was on the whiteboard. For accuracy, the HG2 Siemens
number (tie review) section should read £5,750,0008. This matches the back-up on the previous
sheet and was only noted as £5.8m as a summary view on the whiteboard, this should be amended
for clarity of the build-up, and the totals amended below. (

Other than that I believe the summary to be a fair reflection of what was noted on the
whiteboard at the meeting.

Regards,
Gregor

-Gregor Roberts
Finance Director

Edinburgh Trams

- Citypoint

65 Haymarket Terrace
Edinburgh

EH12 5HD

WEDO00000134_0221



Confidential - Legally Privileged and FOI(S)A Exempt
o o T
IE Hg 2
EDINBURGH TRAMS e s

REPORT ON PROGRESS SINCE COMPLETION OF
HEADS OF TERMS TO 8™ APRIL 2011

Appendix 17
Re-Mobilisation Payments — Bilfinger Berger/Siemens Split

CRESSICADOCUMENTS AND SET TINGSHGE ADMIMMY DOCUMENTSUWROIECTIEDIMBURSH TRAMS . 1 CONEDINBUAGHTRAMS-PROGRESSRPT DSAPR] 1.OOK APPENDICES
5 APRIL 201 |
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EDINBURGH TRAMS B

REPORT ON PROGRESS SINCE COMPLETION OF
HEADS OF TERMS TO 8™ APRIL 201 |

Appendix |8 - Vesting of Materials stored at Broxburn

CRESSICADOCUMENTS AND SETTINGS\HGE ADMINIMY DOCUMEMNTS\PROJECTS\IEDINBURGH TRAMS - CI100M\EDINBURGHTRAMS PROGRESSRPT-05APRI 1.DOCX APPENDICES
5 ARRIL 2011
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o)
BERGER SIEMENS CAF

BILFINGER
Evit

Bitfinger Berger-Siamans— CAF
Corrsotitim

Cuar ref ETN{BSCYTIESCSABC flUSQSiEG
Ba0 Donspsbium Office

§0 May 20710 Bilovhside Aveoue

: Edinburgh Park

Edissturgh
tie limited EHiZ290J
‘CityPoint ! Lingied Kingdom
gz;ﬁyf i’gmgl N e e e ; Fhong. 44 (3} 701 452 2680
Eeay it Fa b4 {3) 131 452 2000

EHEZSHD

For the altention of Steven Bell - Project Tram Director

‘Dear Sirs,

Edinburgh Tram Network Infraco
Yesting of Materials Stored af Broxbum

O 18 April 2010 Siemens provided by e-mall its proposed Certificate of Vesting to tie In respect of
Materisls and Parls in respect of traction pewer supply equipment stored by Slemens at ifs warehouse in
Broxburn. Pursuant to the Cerlificate of Vesting Sismens shall lranster title in the Materials and Parts
listed in Schadu'e 1 of the Certificate and property theren shall pass and vest absolutely with CEC.

Siernens consider that the execution of the aforesaid Certificate of Westing will afford the following
benefis:-

Immediate vesting of tile in favour oF CEC i the afoiesald Materials and Parts absolulely and fise
from-all security interests, encumbrancas, charges or olher third paity rights,
Awaidance in full of any possible entitlernent or liabilily for future increased costs or finance ests
whether by way of escalation or otherwise in respect of the value of such Malerials and Paris;
“ingluding but not imited to increased procurement cosis. shipment and third party storage cosls;
Frotection for CEC from third party rights;
incressed control and flexibility aver use, storage and inspeciion of Malerlals and Parls,
Facilltation of fulure acceleration or mitgalien measues,
Evidence of discharge of obligations of tie in respect of ‘best value.

I

‘Slemens rust that the attached Cerlificate of Yesting meels with your approval and frust that tiewill be a
p@f»itian to confirm its accaplance of the same in fhe near future, YWe propose to make apprapriate
deduction of the amount of tae pr Qp(.’wﬂd interim payment from the Construction Milestones Fayments

mantﬁe_d, 38 'OLE in Schedyle Parl b of the Infraco Agreement.

Yours faithiully,

Bifiges Barger Clvil UK Liniied Regisiacsd Cificer #4400 Garesbury Park, Warsingie

Sonier plc 'tl'ms!m‘ Qs Sir William Siermad Sguare Frindey Carnburiny Swrroy SUTS 800 Regisiend ik %
Joneags Y Auxiier o Ferrogandas 5 4. Reglslonssl Ofcs JM. Surien 28, 20200 Geasain, Gipuehos. Regisvicad i Spain. TIF A-20001

WEDO00000134_0225



Blercg BERGER SIEMENS &AE

Gl

Attachmeants: ETN(SPM]TiE“*PA%CF&ABmm TPS material values {un CU)
Draft Cerificate of Vesfing of Materials

ce:  Alejandro Urriza, GAF
Kevin Russell, Biffinger Berger
Axel Eickhiorn, Siemens
‘Susanne Fersch Siemens
Patrick Soully, Sigmens
Alfred! Brandenburger, Siemens

Bifvier mﬁ!ﬂ R anbas me TR WM ‘Mrer-ingadng Cheatin YAd 4BS. Repisiered v Encland & WWales Company Moo Ja10088. -
Shamensple Rq.ufwd Offce: ST Wiliam Siainens Salan Faoily Catrbiriey Storay GIHE BT Haplasaac v Enghind 2 Walss Corgany Mo Y27817
Menstussonss ¥ Aibdiar de Faseeasding GA Aagirtaad Offica J AL yrdets 26, 20200 Beagain, Gipushod. Ragiskersd in Sran CF Aiﬁlﬂlt@
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EDINBURGH TRAM NETWORICINFRACD CONTRAGT

CERTIFICATE OF VESTING OF MATERIALS

This Certificate is for ine bensfil ai tie Limited {company number SC230849) for and on behall a8,
“of the. C:Ey of Edinburgh Council {'CEC‘”), whaose registered office ss&w:iycmnefs. High Slieet,

Edinburgh, Midiothian, EH1 1¥J (‘tle’) and relates to the vesling of the Materials and Parls
described in Sghedule 3 hereto attached and intenced to form part of the Infraco Works in respect

ofihe_ Edinburgh Tram Hmnm

We Siemens plc of Faracay House, Sir William Siemens Square, Frimiey, Camberley, GUITS 3QD,
._England in considaration of tie's agreement to make payment under the Infraco Contract to
‘Siermens of the sum of Five Million, Seventeen Thousand, Two Hundred and Ninely Seven Pounds
-and Saventy Two Pence (£5,017,297.72 {exclusive of VAT) on ar before [INSERT DATE] in respect
of ihe Malerlals and Parts, hereby wanant and underiake to tie that.-

1 “the Waterials and Parts fsted in Schedule 1 zre intended for incorporation in the
Edinburgh Trams Network (the "infraco Works');

2 nothing remains to be done to the Materials or Pais to complete the same up to the
puoint of thelr Incorpaoration in the Iniraco Works;

‘3 the Matesials and Parls have been set apart from gny third party property and stored
at the Siemens warehouse situate at Unit 98, Simpson Road, Broxbum, EHSZ S5NP
{the "Premises’} and have been clearly and visibly marked, so far as pracﬂcabte in
ordar to indenlify such Materials and Parts as belonging fo GEC and have been
Identified for use in the Infraco Works.

4 propenty in the Meaterisls and Parts {including but notdimited to supplies recsived by us
- from a thmd party for incorperation in the Malera's and Paits) is vested absolutely in
us end the Maleriats amd Parls ame free from all Securily Interasts, encumbrances,
charges or third party rights of any kind and we are able to pass titke to CLC in the

Materiais ond Paris absolutety:

5 the Materials and Parls ars in every respect n accaordance with the requlremenis of
the Infraco Conlrmct;

€& . ths Materials and Parts shall at all times after the date of this Certficate be insured by

tie by way of the OCIP Insurances taken out and maintained in ful force and effect by
tie for the required term;

7 the Malerials and Paris can be inspected atthe Premises at any time upon raascnable
nolice by tie andfor tie's Representative or vy its duly authorised ageals; and

8 we shall nol, except for use on the Infracc Works, remove or cause of permit the
Materials or Parts to be moved.or removed from the Premises,

We declare that property in the Materials and Parts shall uncondilionally vest in CEC in
accordance with Clause 9 of ine Infraco Contract upon receipt of the interim payment refered to
-above,

WEDO00000134_0227



EDINBURGH TRAM NETWORK-INFRACO CONTRACT

Nothing contained in this Certificate or the Infraco Contract or any payment that may be made to
us in respect of the Materials or Parts shall be taken as any approval by tie andfor tie's s
Representative that the Materials or Parts arg in accordance with the Infraco Contract. .

We shall indemnify and save harmless tie from all costs, claims, demands, losses and expenses
of whatscever nature arising from any loss or damage fo the Materials or Parts howscever arising
and any breach or non-observance of any of the terms contained in this Certificate save to the
extent that such loss or damage in insured by tie in the matter described herein.

Executed for and on behalf of tie Limited
Dated

Signed by

We Siemens plc of Faraday House, Sir William Siemens Square, Frimley, Camberley, GUI18 8QD,
England engaged under a contract (“Infraco Contract”) dated 08 May 2008 by tie Limited for and
on behalf as an operating company of City of Edinburgh  Council
warrant that the statements made in provisions 1 to 8 above are true and correct and that ali the

actions referred to have been taken.

Executed for and on behalf of Siemens PLC
Authorised Signatory

Full Name

Dated
Authorised Signatory

Full Name

Dated

WEDO00000134_0228



EDINBURGH TRAM NETWORK-INFRACO CONTRACT

SCHEDULE 1

SCHEDULE OF MATERIALS AND PARTS

The  Material and  Parts are  detailed herein in  sheet  reference
ETN(SPM)TIEIPABSCF+GABD#054022- entitled ‘TPS material values’.
3 Siumens PLG Vesting Gortith

WEDO00000134_0229



Project:

Reference

4.0

Edinburgh Trams Project

Review of Progress and Management of the Project
January 201 | to June 2012

*€EDINBVRGH®

THE CITY OF EDINBURGH COUNCIL

APPROACH TO BRING A MANAGEMENT STRUCTURE TO DEAL WITH
THE PROJECT CIRCUMSTANCES

The following attachments define:

Meeting Hierarchy

Governance Meeting Diary

Governance Meeting Descriptors:

o

O

Joint Project Forum and Principals Meeting
Project Delivery Group

Programme & Risk

Tram Commissioning & Integration
Design, Consents & Commercial

Utilities, Princes Street & Construction
CEC Control / Consents

Communications

Lothian Buses — Ready for Operations
CEC Tram Briefing (Tuesday / Thursday)

Leith Works

Client Instruction and Control (CEC/Turner & Townsend (“T&T"))

All Party Oversight Group

City Centre Elected Members

It was agreed at mediation that a consensual approach be adopted to manage the project.

This called for tasks to be split into the component parts, with a facility for escalation to a

more senior level within the project without causing either party to call for dispute

resolution.

The role of the Independent Certifier was agreed by all the parties.

To date, the Certifier’s opinion has been sought and given on five occasions. There have

been no challenges to the opinions and there are no disputes.
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5.0 CLIENT CONTROL AND REPORTING
In order to exercise control and ensure accurate recording, all control meetings are
minuted and agreed. The attached documents illustrate the range of issues being
managed, which are then reported to CEC Tram Briefing meetings, chaired by CEC CEO
Sue Bruce, and thereafter to the Joint Project Forum.
e Joint Project Forum Agenda and Minute
e  Joint Project Forum and Principals Meeting Agenda
e  Client Instruction and Control (CEC/Turner & Townsend)
e CEC Tram Briefing
e  Lothian Buses Integration meeting
e  Utilities, Princes Street & Construction
e Design, Consents & Commercial
e  Programme & Risk
e  Tram Commissioning & Integration
e Communications

e  Test Track handover

CRISYCAPROJECTIEDINBURGH THAMS - 11003\ ETP-PROGRESS REVIEW REFORT ('O JUME 2017)-REV 2DOCX PAGE S
MAY 2012
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6.0 PROGRESS PROGRAMME AND NEXT INITIATIVE
The following papers are attached:
e Notes of Planning and Programming meeting with Infraco, CAF and T&T
e  Planning Options paper presented to the CEC Tram SMT
o Option York Place proposal
The notes from the Planning and Programme meeting reinforce the contract programme
position. Notwithstanding this, since March 201 | the project team has worked together
to merge the programme critical dates in order to secure agreement on the maximum

advantage on dates possible. The Planning Options paper and the York Place proposal

illustrate this driven approach.

The project composite programme to completion created and held by the Client will be
ready for Board approval in September 2012. This programme will provide for Bilfinger

Berger, Siemens, CAF and Lothian Buses’ operations.
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Review of Progress and Management of the Project THE CITY OF EDINBURGH COUNCIL
January 201 | to June 2012

FINANCIAL BRIEFING REPORT - MAY 2012

Purpose

The purpose of this report is to brief the incoming Transport, Infrastructure and
Environment Convener on the evolution of the capital cost of the project from the period
leading up to mediation to the current point in time and the future forecasts. The briefing
also includes detail on the business case appraisal and review on the project that was
undertaken in the summer of 201 1.

Pre Mediation

In the period prior to mediation a significant amount of effort went into identifying the
likely cost of the project within a range of possible outcomes should the contract with the
Infraco consortium be progressed or terminated.

During the period in the lead up to mediation, the Council’s then Director of Finance
requested that a member of his own team form part of the finance team at tie Ltd (tie),
with a view to the Council having a greater degree of transparency in relation to project
costs.

As a result of this, a group was formed that included tie’s senior team and commercial
team to assess the range of possible outcomes. CEC finance were a strong part of this
group to ensure that the process was driven hard and that a full financial picture could be
understood by the Council in advance of mediation. In addition to this, tie had already
had a number of views on the likely commercial/contractual impacts from a number of
sources, including legal and quantity surveyors as a result of previous commercial
settlements they had attempted with the Infraco consortium as part of the commercial
strategy they were following at that time.

The results of the various financial outcomes were then plotted on a spreadsheet with a
working title of “Deckchair”.

Prior to mediation, tie had also employed consultants, Gordon Harris Partnership and
Tony Rush to pursue settlement of the commercial issues with BBS.

It became apparent from the pre-mediation work outputs that tie's commercial
assessments of the likely outcomes were of a very hard line when compared to the
assessment of where the culpability for delay fell. It has become clear that the dominant
cause of delay to the works was the delayed MUDFA utility diversions.

The hard line tie were taking was also apparent in the position Tony Rush was advising
versus the in-house tie commercial team. At that point tie was forecasting an estimated
outturn cost of £638.2m to finish the line to St Andrew Square. This sum took no
account of exclusions from the contract but did include tie’s assessment of delay costs.
The settlement deal (named Project Phoenix) that Tony Rush was discussing with Infraco
at the time would have resulted in an anticipated final cost of £760.3m with defined
exclusions still sitting outside the settlement.

The detail of the two positions is highlighted in Appendix | (Deckchair vs. GHP view
280211). The baseline for the position Tony Rush took in his assessment was the
“Phoenix” deal he was discussing with Infraco. The Project Phoenix proposal was the
baseline for Infraco’s discussion at mediation.

PAE?
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7.3 Mediation

Work continued on the financial forecasts in preparation for mediation. The “Deckchair”
spread sheet (Appendix 2 Deckchair vl) remained the repository of tie's financial
forecasting. These forecasts were then presented to the full CEC/tie mediation team.
The range of scenarios included in these forecasts were as follows (the deckchair
spreadsheet also had a range of potential terminal points, the forecasts highlighted below
were tie’s view of St Andrew Square as the terminal point;

e  Settlement with the current contractor (Assumes Infraco walks away and re-procure
with a new contractor). All numbers in this scenario were tie’s assessment.

High £698m
Medium £659m
Low £646m

e  Phoenix proposal (Baseline proposal from Infraco on settlement)

Infraco view £747m
Tie view (high) £749m
Tie view (baseline) £682m

7.4 Settlement with the Current Contractor and Re-procure

This scenario seemed to be tie’s preferred strategy with mediation in mind. There are a
number of fatal flaws in the assumptions that tie made in this scenario. For example, the
cost of settlement with Infraco was forecast by tie at £33m, which was essentially the
balance of entitlement for work done set against work certified to date. This number was
not cognoscente of any contractual entitlement Infraco would have had for delay
(MUDFA delay being the dominant cause) or disputed design changes for work that had
already been undertaken. In addition, this forecast assumed a new contractor would be
able to take up where Infraco left off without any risk allowance being included and
without any “bad project” premium being allowed for in the price. In addition, there was
no indexation built in for materials that would be required where the price would have
changed in relation to the original contract sum. It is also important to note that tie had
priced the on-street section from Haymarket to St Andrew Square at £19m and did not
allow for any significant risks for the on-street section at this time, nor did they allow for
any extension to the programme as a result of having to re-procure.

CRYSSICAPROJECTSIEEDINBURGH TRAMS - C1 1003\ ETP-PROGRESS REVIEVY REPORT (TO JUME 2012)-REV 200CX PAGEH
MAY 2012
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7.5 Phoenix Proposal

As highlighted above, the Phoenix proposal represented Infraco’s opening position at
mediation. tie's negotiating standpoint on this proposal was that a deal could be achieved
which would have resulted in an anticipated final cost of £682m compared with the
Infraco proposal, which would have resulted in an anticipated final cost of £747m.

On closer examination of the Infraco Phoenix proposal it became clear that there was
c£80m of exclusions in this proposal which may have resulted in a similar addition to the
final cost of the project, had CEC signed up to the Phoenix proposal as it was.

7.6  Separation

As highlighted above, tie would have preferred to terminate with Infraco and re-procure.
This went against all the advice that was given by independent advisors at this time.
During the initial stages of mediation, there was a significant amount of discussion
between tie and CEC (including CEC advisors) on the assumptions tie had made in the
forecasts for separation. It soon became clear that tie had not considered a number of
cost headings at this time which would have had a significant impact on the final cost. In
very broad terms, these items were in the order of £150m for settlement, professional
costs, bad project premium risk, systems re-procurement risk, and inflation, which would
have potentially resulted in a final outturn cost of at least £800m. Appendix 3
(Optioneering 7 March 2011) shows the working papers from mediation for this
eventuality.

7.7 Settlement on Heads of Terms

During the course of negotiations over two to three days at mediation, there were a
number of offers and counter offers exchanges between the parties.

CECs first offer to BSC was for £304m for the off-street section. At this point there
were still a significant number of exclusions that sat outside the off-street price which
were estimated at £80m. This price did not include for the remainder of the on-street
works, which were thought to have been in the region of £20m. When the shape of this
deal was added to the rest of the project costs, the estimated anticipated final cost was
thought to be in the order of £731m.

Infraco did not accept this offer and returned with essentially an updated Phoenix
proposal of £404m, which was only for the off street section. When risk, exclusions and
the remaining project costs were added to this number the final cost would have been
£814m.

CEC then replied with a final offer of £362.5m for the off-street section, with no
exclusions and Infraco taking all the risk with the exception of minor utilities. By adding
the rest of the project costs, £30m for risk and £22.5m for the on street section (which
was an estimated figure and hadn’t yet been negotiated) the anticipated final cost was
£743.5m. The breakdown of these numbers can be found in Appendix 4 (High Level
Budget Proposal Total Project vI.1).
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7.8  Preparation for 30 June Council Report

The report to Council on 30 June 201 I, examined the options that were available to the
Council following mediation. The work in preparation for the report included a thorough
financial appraisal of the various options. In the period running up to the Council meeting,
confidential briefings were provided for members to examine the detail that supported
each of the scenarios. In addition, the report to Council also included the findings of an
independent examination of the Business Case for tram by Atkins (covered later in this
report).

At that point in time, there were three options available to the Council. They were as
follows;

to continue to attempt to secure the completion of the project under the existing
contract;

to separate from the current contract and pursue matters either through the courts or by
agreeing a commercial settlement with BSC, outside of the courts (this option would
require decisions to be made subsequently about whether the project should be cancelled
entirely or re-procured, either immediately, or at some point in the future); or,

to complete the project as far as St. Andrew Square/York Place on the basis of the terms
outlined during the mediation talks, with a sub-option to complete only to Haymarket at
this stage.

In evaluating each of these options from a commercial, legal and financial point of view,
the Council worked with McGrigors and Faithful and Gould to assess the likely outcomes.
McGrigors were able to provide legal advice on the liabilities and obligations tie (and the
Council) had under the current contract that would have to be settled on exit, either
mutually agreed or contested. Faithful and Gould were to provide the commercial
summary of the likely quantum should the project be re-procured and were able to
provide valuations for each of the legal obligations and assessed risk.

The McGrigors report forms Appendix 5 — (McGrigors scenario report DRAFT) of this
document and the Faithful and Gould report can be found in Appendix 6 — (City of
Edinburgh Council Report Rev 3 _2 Final). The McGrigors report, while in draft form
was essentially complete and only required some final comments from tie.

The financial evaluations of each of the options were as follows;

Option | £1.055bn
Option ii £687m to £1.14bn
Option iii £773m

The detail that underpins each of these numbers can be found in Appendix 7 —
(Scenarios).

Option iii was recommended on the basis that completion of the first phase of line la

from the Airport to St. Andrew Square/York Place was the only option that will, with a

strong degree of certainty, produce a tram line for Edinburgh, as the first building block of

a future network. This option also produced the more favourable business case and the
. greatest return on investment. The option provided full and final settlement with Infraco
- for all historic claims.
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7.9 Business Case Review

As part of the options appraisal and in responding to a previous Council motion, officers
appointed Atkins to undertake and audit of the tram business case. The Atkins report
tested the reasonableness, credibility and assessed whether the process and tools used
for the production of the business case were fit for purpose. The report concluded that
the process was in line with standards and comparable with other schemes. The full
Atkins report is included in Appendix 8 - Edinburgh Tram — (Business Case Audit Final
Report).

In addition the patronage numbers were re-examined from the business planning numbers
that were produced in 2010. These numbers showed that the optimal terminal point for
the truncated tram line was St Andrew Square/York Pl versus the option to truncate at
Haymarket which would have resulted in an estimated operating deficit. These numbers
and plotted on the graph that forms Appendix 9 — (Cumulative Revenue Figures).

7.10 Budget and Risk Preparation for August 25 201 | Council Meeting

In agreeing the Edinburgh Tram Report to Council on 30 June 2011, the decision of
Council set out a number of actions for Council officers. One of the key work streams
that then resulted was the detailed analysis of risk and the further development of the
budget based on the negotiations with the consortium over the settlement agreement.

A full review was then carried out on the key project risks against the proposed budget.
This review included several workshops with the Council project team and also the staff
that remained within tie. These sessions were chaired and scrutinised by Faithful and
Gould. The numbers were then validated by Faithful and Gould. The Faithful and Gould
report is included in Appendix 10 (Final - Settlement Agreement Budget Report Rev A).
The review considered the robustness of the financial assessment as presented to Council
on 30 June 201 | and was updated as new information became available.

The revised budget report was then produced based on the assessment of all the work
that had been undertaken over nearly a two month period to assess the budget and risks.
The key risk to the project at that time, as now (though diminishing daily) was utilities
requiring to be diverted.

The detailed budget and risk assessment is included in Appendix || — (Post MOV5 Budget
Development - Updated 26 Sept 201 1).

7.11 tie Ltd close report and financial consequences

When the Council made the decision to replace tie with Turner and Townsend (T&T) as
project managers, there was a clear handover put in place to ensure that the Council and
the project were not exposed. Turner and Townsend were introduced to the project in
a phased manner with tie staff leaving over the period of 3 or 4 months ensuring an
adequate handover was in place.

In addition, to ensure sign off by the tie Project Director, a template document was
produced to ensure that each project manager in tie provided a sign off document for
their particular work stream, highlighting and issues which may impact on the project
going forward.

This document was then signed off by the tie Project Director as an accurate record of all
he was aware of.
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7.11 tie Ltd close report and financial consequences cont’d

Subsequent to tie's departure, it became clear that the close report did not take into
account a number of historical utility issues, primarily in relation to Scottish Water assets
and the commercial difference that existed between tie and Scottish Water. The tie
Close out report is included in Appendix 12 — (tie close Report Final 2810117.10).

7.12 Turner and Townsend

Since T&T took over the project management of the Infraco, Utility and CAF elements of
the project, there have been negotiations around moving to a capped fee. These
discussions have now been concluded with a price of £7m agreed as a capped some for
the core works. In addition, T&T have agreed that where Council skills can be utilised to
undertake a task within their team, they will make use of those resources which will
derive further savings. It is also important to point out that due to the lack of skills in tie
previously to deal with utilities additional resource has been required to manage this area
due to its complexity. It is likely that by the end of this summer, utilities will be
substantially completed.

7.13 Project Budget - August/September 201 |

At the time the project budget was set there were a large number of uncertain items for
which the risk/contingency allowance was identified totalling £34m, as work on the
project has progressed more clarity has emerged on these items.

The key project risk as highlighted earlier is that of utilities. Generally speaking, the
further away from project completion the greater is the risk exposure. In the case of
utilities we are only a few months away from completion which means that there will be
greater confidence in the risk profile of the project at that time. The uncontrollable risk
of the weather remains. In the case of this project there were some significant risks in
September 2011. Since that point in time these risks have either crystallised, been
mitigated through management action, have reduced/not materialised or still remain as
risks.

Those risks that have materialised have an associated cost which has been met by drawing
down from the risk allowance. There have also been significant managements taken to
date to mitigate risk, such as allowing the complete length of Shandwick Place to be
handed over the contractor which has delivered programme efficiencies.

A number of opportunities exist for the project- these are items that will benefit the
project in terms of cost or time. Any opportunity that is realised increases the risk and
contingency allowance.

Since September 201! considerable progress has been made and the project is much
clearer on the challenges that face it. As such a large number of items have moved from
being categorised as risks and are now being factored into cost forecasts. As a result of
this the project’s risk exposure has considerably reduced.

Current drawdown from risk allowance

The drawdown, as at period |, from the risk allowance is £3.545m. This figure is primarily
in relation to risk drawn down for utilities costs, partially offset by savings made from de-
scoping work in the Forth Ports area from the original contract and savings made on
Siemens track equipment and poles.
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7.13 Project Budget - August/September 2011 cont’d
Area-by-area budget breakdown:
Infraco - Off-street
Position 25th August

The original budget for the off-street section was £360.06m. This figure provided for a
base contract sum of £362.5m with an assumed saving of £2.44m relating to value
engineering in the Forth Ports area. In addition a specific provision of £1.Im was made
within the original risk allowance (of £34m) for risks in this section.

Current Position

The current forecast spend on the off-street section is £360.30m. The Forth Ports value
engineering has been instructed and the £2.44m saving realised.

Infraco - On street
Position 25th August

The original budget for the on-street section was £38.8m. This figure comprised a base
cost of £45.8m with an assumed saving of £7m to be found through value engineering
initiatives. In addition provision was made in the risk allowance for two types of item-
£2.772m for pricing assumption variations and £1.35m for specific risks in this section.

Current Position

The forecast spend for the on-street section is £40.506m. This position takes into
account the delay in signing the settlement agreement in September 2011 due to the
Council decisions on 25 August and 2 September 2011 and also takes account of the
programme benefits gained to date in Haymarket and Shandwick Place.

Utilities
Position 25th August

The original budget (at 25th August 201 |) for utilities was £2.9Im. In addition a specific
provision of £16.6m was made in the original risk allowance for utilities made up of delay
and direct cost allowance.

Current Position

The current forecasted spend on utilities items for the project is £18.6Im. To date
changes of £4.86 I m relating to utilities have been approved and this sum has been drawn
down from the risk allowance. It is anticipated that a further £10.839m will need to be
drawn down from the risk project over the course of the project.

Explanation of Movement

As work on the project progressed after September 2011 it became apparent that the
scope of the utilities work was considerably greater than had been anticipated or included
in the tie close report. McNicholas Construction Services Ltd has been engaged by CEC
to work on utility related items and whilst the cost of that work is more expensive than
had previously been anticipated it has significantly mitigated the risk of delay to the
project’s completion date. It should also be noted that tie’s assessment of legacy works in
Leith Walk was £1.1m, now expected to be c£2.7m.
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7.13 Project Budget - August/September 2011 cont’d
Area-by-area budget breakdown:
Trams
Position 25th August

The original budget for the tram vehicles (CAF) was £62.4m. There was no specific
provision for any risks related to the contract for the provision of the tram vehicles.

Current Position

The current forecasted spend on the tram vehicles is £63.65m, £1.25m above the original
budget. This sum will need to be drawn down from the risk allowance.

Explanation of Movement

The increased cost forecast for this area is attributed to the finalised contract amount
with CAF being excess of budget and exchange rate fluctuations around the time of
contract settlement.

Project Management
Position 25th August

The original budget for project management was £275.53m. There was no specific
provision for any risks in this area (see risk budget section below for detail of general,
project related risks).

Current Position

The forecast spend on project management is £273.19m, which assumes a credit of £5m
for the sale of surplus trams. In the event this didn’t happen the forecast would increase
to £278.19m, which would be an increase of £2.66m on budget.

Explanation of Movement

The project management budget heading covers a wide number of individual budgets
areas, many of which have seen movements in the forecast since the budget was set. The
most significant area of increase is tie Ltd redundancy costs of £2.56m.

Risk
Position 25th August

The original risk allowance was set at £34m. Of this £10.222m was linked to specific risk
in the on-street, off-street and utilities areas (as detailed in those respective sections
above). The other key components of this risk allowance were £13.37m for delay related
risks (of which £11.610m was linked to utilities), £3.3m for the risk of the project moving
to a cost reimbursable basis, general design risk of £5.925m and other risks of £1.183m.

Current Position

Funding of £3.545m has already been drawn down from the risk allowance net of
opportunities of £4.Im.

It is anticipated that a further £16.57Im will need to be drawn down to fund utilities and
there are changes in progress of £9.462m which is made up of the full cost of delay of
£4.5m for delay in signing the settlement agreement (the full quantum of which is unlikely
to be expended) and also £4.8m for the Edinburgh Gateway which is also included in third
party contributions.
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Further risks, contributions and opportunities

There remain opportunities in relation to programme efficiencies that have not yet been
crystallised. The Council will continue to seek cost engineering solutions to mitigate risk
and cost until completion of the project.

Conclusions

When the budget was set in September 201 |, the base budget was £742m with a risk and
contingency allowance of £34m. Since then the risk profile has changed due to the
dynamic nature of the project. Back in September a significant part of the risk budget was
made for delaying Infraco due to utilities. This hasn’t yet occurred to any great extent
and there is a great deal of confidence that this won't happen. The direct cost associated
with utilities has however increased.

As at period | of 2012/12 financial year the financial position of the project is as follows;

[ p

£'000
Original contract amount 755,196
i Appr'oved"éﬁgﬁéég ...................................... e S S .
(change 7,648 opportunities4,103) | | 3,545
Add: Changes in progress ~ - 9,462
Add: Anticipated changes . 16,571
Less: Opportunities to secure . -11,752
LAOES FOWIB CONEIRIENE e e B8 -8,716
TOTAL: Forecast cost 764,306

| Original budget I ﬂﬂ]
| Variance ’ I_ﬂl

Balance of risk allowance remaining

This summary statement tells us that when opportunities, approved change, change in
progress and early warnings are taken account of (though early warnings are not yet
expended and there will be continued attempts to mitigate) there is forecast to be c£12m
left in the project budget. The full financial breakdown for period | 2012/13 is included in
Appendix |3 (SFLA- 2012-13- P1).
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Appendix 4  High Level Budget Proposal — Total Project v |.1

Appendix 5  McGrigors Scenarios (Draft)

Appendix 6  Atkins Independent Review — June 201 |

Appendix 7  Scenarios

Appendix 8  Atkins Business Case Audit — July 2011
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Appendix 10 Faithful & Gould Post Settlement Budget — August 201 |
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APPENDIX 1 Deckchair versus GHP comparison - Phoenix & Separation
fielating to Presentation on 28/02/11 to CEC of numbers & GHP paper sent 25/02/11

Phoenix tie Phoenix view Presented 28/2/2011
tie Phoenix BSC Phoenix tie View of BSC
Options Considered Position £m Offer £m Offer £m
BB+S Costs to Haymarket 247.8 368.7 368.7
CAF 62.5 65.4 65.4
508 10.0 15.1 15.1
Sub-total BSC Costs 320.3 449.2 449.2
Further Risk 'to Go' with BSC [exclusions to be Priced) 20.0 20.0 200
Non-BSC Costs (Haymarket to St Andrews Square) 5 19.2 nfa 19.2
Non-BSC Project Costs 266.4 n/a 266.4
Mediation & Professional Fees 3.0 nfa 3.0
Reinstatement 2.5 nfa 25
Sub-total Non-BSC Costs 291.1 0.0 291.1
Add Back Differential of Evaluation Vs. Cash (33.2) included included
Add Back Delay to date aliowance (9 months) 21.0 included included
Cther Entitlements 19.0 included included
Further EoT Allowances 0.0 0.0 0.0
Sub-total Settlement 6.8 0.0 0.0
Total {plus £XX.Xm Risk/ Allowances above) 638.2 469.2 760.3
Adjustment /Diff
Reconciliation to GHP paper of 25/02/11 £m
GHP Paper incorrectly state Infraco Phoenix offer is £410m. Actual offer is £449.2m (39.2)
GHP Analysis deducts On-street works value (£40.0m). These are all relevant costs (40.0)
GHP have assumed that the offer is a GMP, so have included no 'risk' for exclusions (20.0)
hegotiation' VE/ Purchasing / Contamination adjustments included in GHP view (10.0)
Additionai Cost in GHP Paper to St Andrews Square (£24m-19.2m) 4.8
Difference BSC assessment of tie costs (£277.1m-271.9m) 5.2
Sub-total Differences in GHP figure to tie assessment of BSC Phoenix {99.2)
GHP paper figure 25/02/11 661.1
GHP Check total 661.1
diff unreconciled 0.0
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Updated - per Period 11 Consolidated PD Review Report

1§

ToL03

:

TOLOS
TOLOS

BEEEELE

S

it

i

:

fgEsgRpasLinye

‘DEW-TOWG

Projuct managerment Staff oty
HRecuitment Foes

Travel & Subsistence / Conference
‘Central Overheads

IT & Software Costs/ fitout
Citypeint - rent.ratessfc

DLA-TSS

DLA- Site Investigation
DLA-BLIDES

DLA-Network Rail / Scotrail
DAJRC

Dla-infroco

DLA Vehicles & Driver supply contract
DLA-BAA

DiA-Land & Propecry {3rd parties)
DLA-DPOF

DLA-Tram Netwk/Roads interface
DLA-EARL interface
DLA-Comeissioning Svcs Agmt
oce

Infraco Enabling

HR issues

DA - HSOE

DRW-General Advice
DRW-TRO's
DRW-Preperty
DEW-Flanning Monitering

DBW-Litigation

DEW-Secondments

Subtotal DEW

Total LEGALS

Design Services under 505

Overall Value Main Werks | Unallocated )
Saction 1 Newhaven Road to Haymarket
Section 2 Haymarket Corridor

Section 5 Roseburn lunction to Gogar
Section 6 Gagar Depet.

Saection 7 Gogar to Edinburgh Alrport
MUDFA [ Uifities.

Claim
Site Investigation under SOS

Total 505

Integrated Transport Model
Surveys (MM)

Comultancy (Makrow)

Total IRC

Technical Services

Land agreement/negotiations
TS5 Second to CEC-Approvals suppost
T&T Costs

Subtotal TS5

CEC statt costs

Subtotal CEC

Total 758 and CEC

Network Rail - FOA Wark Cantract 1
Network Rail - Basi
BAA legal costs

B N

Network Rail - Others

Total R0 PARTY NEGOTIATIONS
DEW [10.01 R11.01)

Advisors (Colliers / DV}

Advance Purchases 05/06 (Fees)
Ashance Surchases (GVD)
Advance Purchases (gifted / froe issue)
Misc Land Costs
BAA Contractor Costs
TI005.04  BAAPM costs
TIOL5.05 BAA Utilities
TiO06.08 L
TI001-.05 Subtotal Land =2
TI006.01 Business Suppert Primary payment i
TI006.02 Business Suppert Enhanced payment
T1006.03 Business Suppert Admin
TIL0G Subtotal Buziness Support "
T Tatal LAND & PROPERTY
TIIOZ  TRO'- Techanical
i1 Tatal TRCs
Ti2ed  Fees/ preduction ftoms - WS
TI202  Fees [ production Mems - MH
TI203  Tram branding
TIZO4  PRSupport
TI205  Business developmant and marketing
1206  Madia monitorng
TIZOT  Media training

11208

Fromational mateiias

{

:uyuu-xwu-wx,uxuxx-nx§;
|

x

x

®

x

x

x

x

x

LS

=

x

k1

x

®

. S0

x

x

x

Other Costs/ ine Land
x

z

I

z

e

B

I

Other Costs/ inc Land
I

I
Other Costsy Inc Land
T

x

T

i

x

x

x

Other Costs/ Inc Land
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Tiz.09 Wiebaites

T12.10  Events inclling Edinburgh Fringe
N2 Advertiving

212 intermal communications
1223 Spomenhip

TS Sundiles

TI226 Princes Slrect Costs.
Tiaa7  Pubbicialormation
TIZ Team Corts

TIZ30  Extesnal Revources
TI2.32  Preparing for Operations

™ MUDFA Site Overheads
TOLATa  Subtotol MUDFA Overheads
TIROLOL Preconstructian Services
TIROLO2 Contract prelims
TIB0103 Sectlon 2

TIA0L04 Section 1b

TIBOLOS Secticn Ic

TIB01.06 Section3d

TId0107 Section2

Ti801.13 Secticn 5a

TIB01.14 Section5b

TIB0LIS Section Sc

TIB0LI6 Section §

TIBOLLT Section?

TI80L.18 Undllocared fo section
T18.01.19 Variatons

TIH0L2L Clalmis)

TIH01.22 Teantfer 1o/ bram Infraco
TIBOL  Subtolal MUDFA
TIROLIB Unallocated to section
TIB02.19 MUDEA refated Hon SUC costs
TIAO0222 Teanifer 1o Infraco
TI802  Subtotal utiithes

E'

T12.01-32, Subtotal Communieations Project Costy
TIZ13 S/ —Wider Community Conultations S x
TIZWA 5fH=Events *
T215  5/r —Open for Business ¥
TI206  5/H = Communkcatians « MUDFA ]
TIA7 SN —Communicatians - infraca T
T121322 Sublotal Stakeholder Project Costi
m Toital COMAS / MARKETING ¥
TI30L Moo Beatutive Board ]
TI3.02  SearchFaes {
11303 Overheads 2
T304 Ticheting Machinas ' a
TI305  Tram Ofiplay Costs ¥
n TemiTR T Prajict Costs
TIOZ  Finandal Consultancy ¥
T3 WP medelling [FM] ]
TIG04  WA2 modalling [MVA) x
T4 Tolal SERVICE INTEGRATION [] Orher Conyf tac Land
TIS01  INFRACO [PUK) | o T
ns Toral PUK | o] - .. OtharCosts/ Ing Land
TIBOL  Finandal advivor 0506 m ®
160 Commarcial advice ¥
Ti6 Total FINANCIAL ADVISOR 12 - Other Couts/ Inc Land
TIZ01  Imsorance contultancy 0 x
e our o x
TI201  Clalms below deductible 0 ®
TIZ04  Insucance Claims professions] feen 2| i
T17.05  Recoverable insurance claims - MUOFA 180| x
TI786 Moo bl elabms - RAUIDE 0| x
nr Tatsl ISURANCE gl 1m Dther Cestsf nc Land
—
| o
3
3084
3.347)
o
780
(220)

SEE8

gy

8.8

T

»
H

XM M M M M MM MM MMM OM K MR MMM KM K

Tia Tatal MUDEA [ Uitilities Unilities/ Other Infrastruciure

TI0L01 Pralims - x

TI90102 Infraco early mablisation bt

TI9O0L03 Advanced purchases %

T19.01.04 of x

TIS0LOS Section 1a x

TIS0LOS Section Ik x

TISOL07 Seciion 1¢ x

TiI0108 Section 14 %

TI90L03 Sechian 2 %

TI9.0115 Secthan 52 : |

TI9.01.16 Sectloa5h X

TI9.00.17 Section S¢ S

TI9.01.18 Sectioa & =

TIS0L19 Section 7 %

TIS0LI0 Unatlorated to section *

TI20L2ZL KR Immunbiaticn ' ®

T19.00.05- Subtetal Construction &

TI9.00.26 t 4 par # Qther Castsf ne Land

TI9.00.35 Varkatiors - Prefms - BOsS

T19.0036 Variations - Section 1a ' BOsS

TI9.00L37 Varlations - Section 1h " BE+S

1180038 Varialions - Secticn 1 L BOss

T19.00.39 Varatlons - Section 34 H BE+S

TIOOLAD Vasiatlons - Sechion 2 Y BB+

TI9.0146 Varatlons - Section 53 B85

TI9.0LA7 Variations - Sectlon 5b BEsS

TI9.0L48 Variaton - Seclion Sc 2 BEeS

T19.0045 Varatons - Sectlon 6 - BBeS

TI9DL50 Varations - Sectian 7 ' 4 8BS

Ti9.00.27 Varation - Unallocated 1o section .. BB45

TIOLSZ Vardations - Princes Strest <= o Uniitiesf Other Infrastrocture

TI9.01.53 Varations - Line 1bCosts v vr Phase Ibpayment to BSC
CARCR,

T19.01.77, Subtats! Varations [ Changes

T19.00.38 Infraco contingoncy UtillTos/ Qiler infrastractire

TiS0LSS ng Leith BB45
TI9.01.56 Accommedition Viorks BO4S

TI9015T PICORS COSS [ Pessession Protection - B

T19.00.58 Additional Crew Reliel Facilities at : B3sS y
TI0.0LE0 Pumped surdsce water outfall at A5 unde 1 BBIS

TI9.0L6L Relocation of Anciont Monuments Buss

TI9.0L62 Extea aver for revised alignment to P - BBAS

TI9.00.635 Exlsa gwies for major utiity diveralons P o BN

TI9.00.64 Exira ovor for shell grip 3t junctiaes BES

Tism.6s 50 e 0n+s

TI8.0L66 UTC associated with the delivery of the afi % BBeS

TI9.0069 Alcwance for mirs uiility diverskaos. J Bos

TIS.0L70 legical Dificer = fmpa e ndes

Ti90L71 UTC the wider 0das

TI9O0LTA R compliant ballast BB4S

TISOLTS 5P conmctions Lo the depot and R LY RB4S

TI0L76 5P cannectlons o Phate 12 sub-stations oBs

T19.00,90 Prow sum batancng code 0EsS

T19.01 55+ Sublotal Provishonat sums Y

Wkifitias] Dithar Infrastractune

TIZOL29 Contiagancy [VE}

WED00000134_0246




T19.01.31

TI9.01.32 Provisional sum saving

T19.07.20 SGN Gas main haymarkst

T18.07.30 Crash Gate 10

T19.07.31 Constitution Street — Mock-up

T19.07.32 SGN Gas diversion

T19.07.33 MUDFA scoped side entry manhales

TI9.07.35 Section 1a Utllities

T19.07.36 (Clancy Docwra Utilities Warks
119.07.37 Section SC Felinbairgh Park Clancy

TI9.07.36 Mass Barlor Costs
T19.07.39 Haltic Street

T19.07.40 South Gyl - Sewer Diversion
T19,07.41 Visirail / Rubber Kerbs
T18.07.82 SUC Casts - from MUDFA.
T19.07.43 SUC Betterment - from MLIDFA

T18.07.45 Trial Holes S, Gybe
T19.07.96 Bus Tracker Work

T19.07.47 POL HATemp Retention Works

T19.07.48

T15.07.26~ Subitotal non Infraco changes.

T19.07.09 Fastlink akternative
TIS07.13 Anclent MOMAMENts

T19.07.34 TMI cycle Integration saudy
T19.07.15 Semens out of hours monltoring
mm‘uwmmmm
TIS07  subtotal Mon lfiacy warks

19 Tetsl Infraco
T20.0L0 Prolims

T20.00.03 Appeeval of preliminary design
T20.02.05 Approval of final desiga / mock up
T20.0107 Commencenent of tram works
T20.0L08 Completian 1st set bocyshells
TH0.01.00 Completion 1st sot bogies

T20.0L10 Camplation 15t tram assembly
TH0.01.11 Completion factary based type testing

MW M M oM M oW N M NN MM NN MM MM NMNCHNNNNNNNMNNNNNEN

1200113 Delivery of spares

T Total Tramen
T4801  Spocified risk
Taa.02 =

Ta4 Total Risk

All 8645 AFC's and scope captured within Total Inf & Viehicles
CAF easts included in Vehiclos aloments

Te confirm that £28 Tms£im past+L2m ek nel, 18 {E3m]
O - phase 1b s noted

Add tax Weite off £2961k, add £3m leonst contingency)
Total Project costt (soc Prajoct Coats Note sheat]

inchuded s latest AFC

All HES ARC's and seope captured within

Mo M M X MO K MK NN KM OK KON KM ONRKE XK KL H RN M

Utilities/ Other Infrastructure
Utilities/ Other Infrastracture
Utllities Other tnfrastructure
Utilithesf Other Infrastructure
x

x

Advanced Payments

: ]
Utilities/ Other Infrastrocture

%
§

tiities Oither Infrastructure

2

Other Costs/ Inc Land
Advanced Payments
Riske Adjustments

* VE not achleved
Risk Adjustments

Sub-total

WEDO00000134_0247
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Pitchfork 2 - Project Costs

Dentn aesta-rosssemant

Cantinuing ok ot iraet
= - —=_—"1
Extract fram P7 Consalldation Cumulative e date Posts in the Tarmi P Option
P7 PCB Appld CAR  FTAFC | T Cum] Amtodun  Bmto Fost
coOWD changes 1e 11 Decli 2012 2013 2014 2015 2016 2017 terminate
Prcject managemen: Stalf Costs 421 Z6E8E L vic H 7 ) 35,244 w_ﬂ 1971 2174 2174 Bat &81 88 881 2t
Recnultment Faas 9 466 @ 486 4885 | Al T
Travel & Subssience / Conferarice 3 356 o)) 55 ] Q
Contra: Sverhoaads. 58 5,581 (] 5581 55851 195 364 384 73 73 73 73 1,438
IT & Sofware Costs / ftout 3 3308 ] 3108 4241 118 g 221 44 44 44 44 B73
Chypoin! - rent rates sic 49 2172 i 2172 3465 1 37 37 159 159 159 158 1836
Shor Term Sonlracions o 187 [ 197 197 0
Chy Paint Overheads 9 25 a 25 25 o
Aclive Risk Manager a 84 o B4 B4 o
HArchaesiegicsl supenvisor - Gogar we 0 268 {83) 185 248 []
Archaesiogy - Non Gogar (] 2 643 543 580 o
CRP Costs 188 0 2,985 2,985 4000 0
Tax Planning | Governance Custs (N a o b 0 302 e 360 300
Total tie PM costs. 761 38,955 4,089 43,024 4815 m] 1,656 3,076 3376 957 957 957 957 15,169
T2 Total DPOF 17 7831 L) 7,831 7,60 pﬂ 118 380 3000 1,000 407 4,981
T03.01-19 DLA 11 2,862 3932 3,285 3,
T03:20-35 Subtolal DAW 2 282 (11 2mz 2aM)
T3 Total LEGALS 13 5785 231 6,066 6407 a3 500 833
T06.01.03 Subitotal TSS 31 9508 1,008 10817 11,021
T06.03a  Subtotal CEC 42 1,168 1,011 2,180 2260
To8 Total T8S and CEC 73 10,676 2,020 12886 13,207 282 285 95 85 95 9E 85 o5 1,116
T12.01-12; Subtotal Communications 18 1,502 3 2378 2425
T12.13:22 Subtotal Stakeholder 1 624 113 a7 T42 1
Ti2 Tatal COMMS | MARKETING B3I 20 2,526 386 2912 3,166 ill 141 261 261 743
Tia Total TEL '-'z"s_}'i 1% -2 74 2747 3046 2,511 4y 12 337 390
TE9EL Tadall - | B35 GB26T GBI med2n T4,156 CA04S ZET1 38 7088 1052 2052 4,052 AA48E)
MISE ino A
”‘m to
o expectind L
tofal
Staff Costs Count
Payroli:
FinanceACT 10 44 33 33 1 33 15 15 15 15 1
Comms/Stakeho!der 12 47 24 24 24 24 1
ExaciSecretarialiAdmin 8 38 a8 38 k) 3B 8 9 ] 8 1
Project 456 236 58 58 58 59 24 24 24 o 1
76 363 152 152 162 152 47 47 47 A7
"Contractors”:
Comms/Stakehaldor 1 8 3 3 3 3
Project 12 53 12 13 13 13 5 5 5 ]
il 11 16 16 16 16 5 &5 5 5
Per 2wk period 87 421 167 167 167 167 52 52 52 52

Appends 2 Seckchair vixis, Project Costs

Simple modeiiing ased on % of current costs. AssLmes cormms/stakens.cer
costs all part of operating costs from OFRS to SAS from wiich further stea-
dowr in resources allocated to Capex. Implicitly assumes no salary

or bonus

Printed on 22/10/2015 at 16i40
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COMMERCIALLY SENSITIVE - FOISA EXEMPT

Airport to St Andrews Square

Risk

Base Cost Notes Low  High

Base Cost MNotes Low  High

Phoenix (BSC Only) 377.4
Separation 624.1
Attrition 867

1. tie low side view as base point
2. Deck chair tie default scenario (High)

1

77
454.4

Low High

Description

Description

High side Risk and Exclusions

432  33.2 Add Back Premium (+ 10 for subbies)
150 Settlement Risk
6 6 High Side Design and Professional Costs
Bad Project Risk (High Side Risk c30% of AIR - SAS Reprocure) low view (15%)
Siemens Risk on Systems Reprocurement
Inflation Risk (5% of contract value of work to do over 3 years)

720.3 806.3

867

There is an

X

number on this scenario that is very hard to quantify as a result of on going dispute, legal and delay costs.



Workstream 12: Funding/Financial Engineering Solutions

Airport - 5t Andrew Square - CAF Re-Novate (CEC Proposal)

11/03/2011
BSCCounter CEC Counter 1
CEC (9/3/11) (9/3/11) (8/3/11) Note
£m £m £m

BSC PPP 384.0 i 404.0 362.5
TR Exclusions 80.0
Alrpertto Haymarket (Infraca) 304.0 404.0 362.5
(Current Contract Arrangements)
Haymarket to St Andrew Sg 20.5 22.5 1
[Target Cost/Pain Gain Share)
Infrastructure 324.5 404.0 385.0
CAF 61.0 65.0 62.0
Primary Risk 29.0 29.0
Contingencies 25.0 25.0 30.0 2
Delay 25.0 25.0
Total Budget "Final Account” 464.5 548.0 477.0
Non BSC Costs to date 2365 236.5 236.5
Project Management Costs to go 30.0 30.0 30.0 3

266.5 266.5 266.5
Total Froject Costs I 731.0| 814.5| 743.5|
Less Agreed Funding 545.0
GAP 198.5

Note

1. Haymarket to St Andrew Square a variable item to be closed out in negotiations. The £22.5m is based on our original bottom up assessment. This includes 15% risk 2llowance and a sum for Siemens Meterizls now covered elsewhere.
2. Client contingency/risk pot to be refined. Based on Infraco terms and conditiens for Phoenix containing no exclusions of clarifications.

3. Project Mgt costs to go assume no future recoveries by CEC Legal, Finance and Lothian Buses,

This sum to be reviewed and to be subject of a line by line analysis ance project delivery arrangements are confirmed. This figure includes preparation for cperations,
£, Minimise Capital Gap for presentational purpeses but maximise for TS recovery

0520 ¥£1L0000003M
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ETN Funding Options

Vorkstream 12: Funding/Financial Engineering Solutions

11/03/2011
Assumption
Assumption (50/50)
CEC Only TS/CEC Notes
Option GAP 198.50 GAP 198.50
TS Contribution 99,25
£3m per annum from TEL Business (Factor of 14 -
1|30 year money) lease 53.76 53.76|This includes tax relief on lease charge
2 |Infrastructure Provision in Budget 95.00
3|CEC Revenue (£2.1m by factor of 14) 29.74 CEC Revenue (£3.2m by factor of 14) 45.49
4|Surplus Trams 20.00
Funding Total 198.50 Funding Total 198.50
GAP 0.00 0.00
Notes Notes
1 2

Options to increase the
revenue contributions
from TEL and reduce
the LB dividend
payment to the Council
by up to £3m per
annum with potential
tax saving of £840k.
(Potential issue with
Minority Shareholders)

Further options to reduce capital lump sum
contribution and replace with revenue related to
leasing of assets or sale to infrastructure fund but

likely to lead to increase in net revenue impact.

Lease the rest of the tram fleet capital
value £42m revenue cost £4.2m could

come as revenue grant from Transport
Scotland reducing their capital

contribution to £57.2m.
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Wec

ETN Funding Options

stream 12: Funding/Financial Engineering Solutic .

14/03/2011

Assumption (50/50)

TS/CEC Notes
GAP 198.50
TS Contribution - based on 50% of Funding Gap 99.25

£1.5 per annum from TEL Business Plan Revenues (30
years)

26.88

Includes Tax Relief on Lease Payments

CEC Revenue (£5.2m by factor of 14) 72.37
Funding Total 198.50
GAP 0.00




Workstream 12: Funding/Financial Engineering Solutions

ETN
Phase 1a - Airport to 5t Andrew Square
11/03/2011

Total Project Cost

10 additional trams

Lease remaining fleet

Phoenix Cost to Newhaven
to be reviewed

All Newhaven Costs incurred
Utilities
Infrastructure
Land

Note

£m
741.8

20
721.8
42
679.8
(x)
679.8(x)
9.7

(x)

5

665.1(x)

Tension in reducing the project costs for presentation reasons, this dilutes our case for financial support from TS

WEDO00000134_0253



McGrigors

REPORT ON CERTAIN ISSUES
CONCERNING EDINBURGH
TRAM PROJECT - OPTIONS TO
YORK PLACE

2124 June 2011

Privileged and confidential — prepared in contemplation of litigation
FOISA exempt

McGrigors LLP

141 Bothwell Street

Glasgow G2 7EQ

Tel: +44 (0)141 567 8400

Fax: +44 (0)141 567 8401

Email: enquiries@mcgrigors.com
Website: www.mcgrigors.com

DRIVEN BY BUSINESS. Powered by people, Www.megrigors.com
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Privileged and confidential — prepared in contemplation of litigation
FOISA exempt

McGrigors

This report is for the benefit of CEC and tie Limited
not be copied, referred to or disclosed in whole o

_and has been released on the basis that it shall
part without the prior consent of McGrigors LLP

761735815
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- Executive summary
: This report addresse
of the Edinburgh Tr m Netwa
i !-f’ijg g }§‘ Prw
|n conn ec:hdn

§ to \yhteh c

__jr; prmmples were agreed at the mediation which took place at Mar Hall in
Mavchem 1 and in relation to which negotiations remain ongoing.

13 “ The other options are dependent on the reasons for which the Settlement Agreement is not
entered into:

(a) In the event that the Setilement Agreement is not entered into for reasons
associated with funding, the Infraco Contract will terminate automatically. This
would leave tie/CEC free to proceed with another contractor if that was to be

considered appropriate;

(b) In the event that the Settlement Agreement is not entered into for reasons other
than those associated with funding, then the Infraco Contract will remain in place,
unless grounds for termination can be identified. The termination provisions in the
Infraco Contract are open to interpretation; in particular, there is a risk of parties
remaining locked in to that contract.

1.4 A chart showing the various options is at page 9 of this report.

15 The approach taken to the assessment of the options in this report is to arrive at the prudent
assessment that should made in relation to tie/CEC's exposure for the purposes of carrying
out a comparison of the consequences of adopting the various options identified.

1.6 This does not involve arriving at a definitive view of the value and merits of each head of
Infraco claim; that could only be achieved following detailed factual, legal and expert
analysis. Instead, the approach that has been taken is to build up the commercial

components of the various options in order to arrive at a working comparison between them.

1F The outcome of this exercise does not represent the starting point that would be adopted in
the context of any negotiations with Infraco, nor does it necessarily reflect the approach that
would be taken in the context of any formal dispute resolution proceedings. It provides a
context in which to examine a number of potential options in order to provide a basis of

comparison between them.
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1.8 (Text in relation to Settlement Agreement lo be included.]

1.9 The starting point for considering 1he options other than the Settlement Agreement is in
relation to tie/CEC's @}posuré:-'in the event of separation following automatic termination: this
ilding blocks which have each been considered in turn.

exposure cafitains anumber of

1.10 -'In._jS'tjmnjaqy;'_ﬁ-t"he_s’jé"sﬁij;_ildir_ig blocks have been approached in an order of decreasing
5 cedainty” y o
;a} J Infraco’s entitlement to payment in respect of work, excluding any element of

change, which has been carried out up to the date of separation, by reference to
fully .and partially completed Construction Milestones stipulated in the Infraco
Contract, as well as sums agreed to be paid in terms of MOV4. There is relatively

little controversy in relation to this category;

(b) The value of the many disputed changes to the Infraco Works, by reference to
work actually carried out by Infraco at the point of separation. Within this category
are different elements which again appear in order of decreasing certainty — the
most certain being those elements of change where both principle and quantum
have been agreed, the least certain being those where there is a dispute in
principle between the parties, and Infraco has significant claims for additional

payment which require to be resolved.

(c) The entitlement of Infraco to an extension of time. In broad terms, it is considered
that Infraco is likely to be successful in securing an extension of time which would
take it to the point of separation.

(d) Of critical importance is the consequent additional cost caused by delay, the value
of which is difficult to predict with any degree of certainty. What ought to be the
case, however, is that Infraco ought not to be entitled to recover both preliminaries
and additional cost caused by delay in relation to the same period, as that would

lead to a double recovery.

(e) On the basis of the foregoing approach, Infraco would be entitled to recover
preliminaries until 31 March 2011 in terms of Schedule part 5 of the Infraco
Contract. From that point until 1 September 2011, Infraco would be entitled to
recover preliminaries in relation to the Prioritised Works in terms of MOV4. Infraco
ought not to be entitled to recover additional cost caused by delay during this
same period, other than to the extent that resources have had to increase during.

WEDO00000134_0259
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That thickening of resources is agdressed by percentage increases of 7.4% and

S £ 2
| straightf rward to arr:ve at a formulation of the way in which this repayment should
 be ealculated.

If the ETN is to be delivered to Yark Place, another contractor will require to be
engaged to complete that work once Infraco is removed from the equation. tie has
produced an assessment of that figure.

(h) There are other components to tie/CEC's exposure, including payment to CAF,
and the legaliinternal costs associated with any dispute(s) about the extent of
Infraco's entitlement.

1.11 In the event that the Infraco Contract remains in place (because the Settlement Agreement
is not entered into for reasons other than those associated with funding), tie/CEC's exposure
will encompass all those matters referred to in the foregoing paragraph, plus a number of
other factors, including the following:

(a) Infraco claims in relation to change etc in relation to work which has not yet been
carried out; )
(b) The costs associated with Infraco completing the work to York Place under the

Infraco Contract, with the existing risk profile, including any claims which arise in
relation to that work;

(c) Assuming that the project is only to continue to York Place, Infraco may be entitled
to recover the profit that it would have earned in relation to the omitted section
from York Place to Newhaven.

1.12 If the Infraco Contract remains in place, it may be open fo tie to seek to terminate the
contract. Amongst other things, that will require tie to establish that an Infraco Default has
oceurred. If the termination is challenged by infraco, that is likely to result in lengthy and
complicated legal proceedings. If tie is ultimately unsuccessful in those proceedings, the
parties would remain locked in to the Infraco Contract at the end of the proceedings.
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1.13 At Appendix 1 of this report are spreadsheets which pull together the conclusions reached in

this report on the basis of the figures
various options identified. F

h have been produced by tie in relation fo the
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Key principles

&1

22

o opifons:hava?been explored on a similar basis, namely delivery of a tram network as far as
o };ork ‘Place — whether that be executed by Infraco, or by some other contractor.
: Accordlngly, the costs that would be involved in another contractor completing the work as
far as York Place have also been taken into account. The report does not consider any
issues extraneous to Infraco's entitlement, or the costs of another contractor to complete as

far as York Place'.

2.3 Following the mediation which took place at Mar Hall in April 2011, agreement was reached
in relation to the broad basis upon which Infraco might proceed to complete the ETN as far
as York Place. It is envisaged that if that new basis is taken forward, it will be incorporated in
the Settlement Agreement. Amongst other things, it is intended that the Settlement
Agreement would sweep away the existing issues and disputes which divide the parties, re-
basing the contractual and commercial relationship, as well as making provision for the

network to be delivered as far as York Place.

24 If the Settlement Agreement is not entered into, the many issues which divide the parties

remain to be resolved.

2.5 The approach to these matters which has been taken in this report is to arrive at the prudent
approach that should be taken to Infraco's entittement, and the other exposure which
tie/CEC might have, in the event that the Settlement Agreement is not entered into. This is
done in order to identify potential risk in relation to various building blocks that have been
identified as the components of the various opftions which include the Settlement
Agreement, as well as cancellation of the project. The options are ouilined in section 3 of

this report.

2.6 This approach does not involve a definitive view on the merits of each head of Infraco claim,
nor advice on the relative prospects of success. That could only be achieved following
detailed factual investigation, the obtaining of expert evidence where appropriate, and

further legal analysis.

' For example, any cost consequences which arise from the options referred o in this report in relation to third
party agreements have not been considered.
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2.7 In order to identify the potential commercial.implicaticns of the building blocks referred to
above, tie has been asked to produtie‘}'ﬁ" series of figures using the building blocks as a
structurexfor doing so, and lhose ?rguras_« have been referred to in this report. tie has also
been given the opparttnity to commer‘;f“on the incorporation of its figures into this report.

Where appropnete commesj‘tar?'ﬁés been made in this report on the approach taken by tie;

o ﬁowevar, the ﬁqu;'es have}been assumed to have been correct for the purposes of this

28 In "'l?elg_{ﬁbn Ié-"tﬁ; evaluation of change, in the absence of any independent third party
__erification of tie's figures, a mid point has been taken between the tie figure and the Infraco

g bﬁgure in order to take a prudent account of the risk to tie/CEC. It is likely that the figures
advanced by Infraco are high, based on Infraco's most optimistic approach to what its
entitement might be. This approach is not based on any scientific or definitive prediction of

the sums which Infraco might recover. That could only be achieved by the detailed factual,

expert and legal analysis referred to above. Instead, it represents a notional reduction.
However, it is understood from tie that in the cases where the value of tie Changes has

been agreed with Infraco, it has been on an average of 50 — 55% of the sums initially set out

by Infraco in their first formal Estimate.

2.9 In relation to a number of the key issues which have been examined, the position which
Infraco will take is not known. In the absence of any insight into the position which Infraco
will take, nor the figures which they are likely to adopt, it is difficult to forecast the
commercial outcome between the parties. It is only when Infraco's position is set out by
them with any particularity that a more definitive approach can be taken in relation to the

merits of their position.

2.10 The figures which have been utilised for this analysis in no way represent the starting point
that would be adopted in the context of any negotiations with Infraco, nor do they
neceésarily reflect the approach that would be taken in the context of any formal dispute
resolution proceedings. The aim of utilising certain figures is to provide a context in which to
examine a number of potential options in order to provide a basis of comparison between

them.
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3.1 categorised as (on the one hand) the Settlement

other than the Settlement Agreement.

graeasnns gssocsated with funding, then the Infraco Contract automatically terminates.

c:

[ i 1he aso@,ﬁs’somethmg other than the lack of availability of funding; then the Infraco
@pﬁtract remains in existence.

3.3 Cn page 9 of this report is a schematic representation of the various options, which can be

summarised as follows:

3.4 Settlement Agreement entered into: parties reach consensus on, and enter into, an
agreement which revises the existing Infraco Contract in such a way as to realign the
existing risk profile, provide greater price certainty, sweep up all existing disputes, and
deliver the project as far as York Place with a completed design to Newhaven and maierials
purchased via MOV4. Parties remain in discussion in relation to the Settlement Agreement.

35 Settlement Agreement not entered into for reasons associated with funding: if the
Settlement Agreement is not entered into on or before 1 July 2011? because tie and/or CEC
do not have sufficient funding to meet tie's obligations, the Infraco Contract will terminate
automatically on 1 September 2011 on a "no fault” basis — in other words a separation. In
that situation, Infraco would be entitled o recover payment for work carried out to date. Any
claims already accrued (for example, claims for extensions of time associated with utilities)
would require to be met. If the project was to be delivered to York Place, another contractor
would require to be appointed to complete the outstanding work.

3.6 Settlement Agreement not entered into for reasons other than funding: if the
Settlement Agreement is not entered into on or before 1 July 2011 for reasons other than
the availability of funding, there would be two principal options:

(a) Continue with the Infraco Contract under existing terms, omitting York Place
to Newhaven: under this option, work would proceed with Infraco under the
existing Infraco Contract®. The potential exposure on the part of tie/CEC would
include all the elements referred to above in relation to separation, as well as a
number of other components, such as the entitlements that Infraco would have in

2 Thts date could be extended by agreement between the parties
* Subject to some changes introduced by MOV4, considered in more detail in section 6 below
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leted, and potential loss of profit on work from

3

terms of the work still to be comp
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4 The Settlement Agreement

4.1 [The Settlement Agreement remains under negotiation.)

n in relation to public procurement issues.

10
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Separation

5.1

In ";":gli'l" évei}i@nﬁé. the consequences of separation will include the following (addressed in
A r;Jﬁgre detail below):

1) Work by Infraco will halt on termination;

2) Infraco will be entitled to be paid for work carried out to date, including Prioritised
Works;

3) Infraco will be entitled to be paid for tie Changes in relation to work carried out;

4) Infraco will be entitled to an extension of time in relation to delay for which tie

bears contractual responsibility;

5) Infraco will be entitled to recover the additional cost caused by delay, subject to

the issues which arise in relation to the treatment of preliminaries;
6) Issues in relation to mobilisation payments will require to be resolved;

7) Unpaid sums are to be paid to CAF (less certified deductions) in return for delivery
of Trams and Tram Related Equipment;

8) Any claims which tie has against Infraco will require to be taken into account (for

example, in relation to the defects at Princes Street);

9) Legal and,internal costs in the event that the extent of Infraco’s entitlement cannot
be agreed;
10) The cost of employing another contractor to complete the work to York Place (and

to put on hold the work from York Place to Newhaven);

11) Alternatively, the costs of putting the project on hold immediately following
termination, without any further substantive work being carried out bul iaking inio
account legal and third party obligations.

b}
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6 The provisions of MOV4 in relation to separatmn
.&: ey T
6.1 The provisions in relation to @uiemﬁt:c téfmmat:on or separation, are to be found in MOV4.

Clause 3.3 deals wnr@ﬁe sﬂuatmn wherb

"If on or*ﬁ'?\ i1 Jl# %1 1 %}Je Pameé have not entered into an MOV5 on an unconditional
diti na? bas;s in e;rher case because tie and/or CEC do not have sufficient
fundmg to meet tfs s obflgaf.'ons under the Infraco Contract...

8.2 | y_-'ftﬁ'e ;tgctuaf Vsituation is as envisaged by clause 3.3, then a number of consequences flow:

' (a) ° The Infraco Contract automatically terminates on 1 September 2011. The

consequences of this are addressed below;

(b) Infraco continues to carry out the Prioritised Works until 1 September 2011 —
subject to tie having the option (before 2 July 2011) to confirm whether the Princes
Street remedial works should proceed or not during the July — September 2011

period;
(c) Infraco does not carry out any further work other than the Pricritised Works;
(d) The three outstanding payments totalling £13m to be made in terms of clauses 8.1

to 8.3 still require to be made®*. The payments of £27m and £9m provided for in
clauses 6 and 7 have already been friggered.

Automatic termination

6.3 Clause 3.3.3 of MOV4 provides that the Infraco Contract will automatically terminate on 1
September 2011, and

"...the Parties shall have no.rights or obligations in respect of the future performance of the
Infraco Works save as provided in Clause 94.6 of the Infraco Contract."

6.4 The automatic nature of this termination ought to mean that the provisions of the Infraco
Contract that carry with them a risk of parties being "locked in" no longer have efficacy:
there ought not to be any debate in reiation to whether the Infraco Contract has been
terminated, but only in relation to what the entitements of the parties are once that

termination has occurred.

A}

4By 27 July 2011 and 24 August 2011 respectively, or in each when a Vesting Certificate has been produced by
Siemens in relation to Materials and Equipment if that is later.

12
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6.5 The difficulties associated with termination; under the Infraco Contract (as opposed to

automatic termination under Movég ressed in section 20 of this reporl and in the
McGrigors LLP Heport on G Issge
December2011. M | =

66 ﬁ%&“ 6 of
s atr e f' lude the foIlowmg
;i %iﬁéw e

Y (a%{; Cl%seﬁ? -- payments in respect of Applications for Milestone Payments;

| F»

(= .

" ) Clause 76 — required insurances;
(c) Clause 88 — termination or suspension for tie Default;
(d) Clause 90 — termination for Infraco Default;
(e) Clause 97 — Dispute Resolution Procedure.

6.7 Clause 3.3.3 of MOV4 provides that:

"The Parties shall enter into discussions with a view to arriving at mutually acceptable terms
to deal with the consequences of termination..."

6.8 Save as agreed by these discussions, clause 3.3 provides that:

"...such termination shall occur on a no fault basis and, no compensation shall be payable
by either Party whether under coniract, delict (including negligence), breach of (or
compliance with) statutory duty, restitution or otherwise as a result of such termination of the

Infraco Contract."

8.9 Taking these provisions together, it would appear that what is intended is that both parlies
will be entitled to recover entitlements which have accrued prior to the date of termination.
These entitlements are dealt with in more detail below, but in summary:

(a) In Infraco's case, this will include an entitlement to be paid in accordance with the
Infraco Contract for all work which has already been carried out (including the
Prioritised Works), together with an entitlement to make recovery for all claims
which have already arisen in respect of work already carried out (for example
delays associated with utilities).

13
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(b) In tie's case, this will include an eplitlement in relation to defects in work already
carried out. To the extenl .g_ﬁ%i‘fﬁére has been an overpayment in terms of the

Infraco Contract, thén is oug;ﬁf to be capable of being recovered.

(c) Gertain isgﬁésiari .-ébnne;&t_'ron with the mobilisation payment made to Infraco,

| I. _farid__;ip' re%ﬁo@}_o gge—lim inaries.

510 | itfem nt_ia?"l'tﬁeéf.ﬁ)dﬁiés ought not to include for any payments under the Infraco
o ' which ‘arise as a consequence of "fault': accordingly, any provisions of clause 88
{t"é-"f}'nﬁv:étion for tie Default) and clause 90 (termination for Infraco Default) which arise only
és a consequence of the default of one or other of the parties ought not to appfys, nor will

any common law entittement to damages for wrongful termination arise.

6.11 By way of example, clause 88.8.5 provides for Infraco to recover loss of profit in the event
that the contract is terminated for tie Default®. There ought to be no entitlement on Infraco’s
part to recover loss of profit in the event of automatic termination.

6.12 On the same analysis, tie will not be entitled to make recovery of matters such as the "extra
over” cost associated with engaging another contractor to complete the works which Infraco
is no longer to carry out’.

® Although see the comments below at section 12 in relation to the mobilisation payment

% Clause 88.8.5is very difficult to interpret — it refers to loss of profit being "calculated with reference to
demobilisation costs". See paragraph 10.8 of McGrigors Report on Certain Issues Concerning Edinburgh Tram
Project dated 14 December 2010

7 This arises from clause 80.14 of the Infraco Contract, subject to the cap on liability in clause 77.7. See section 9
of McGrigors' report of 14 December 2010

14
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d for work carried out (excluding change)

7 Separation - Infraco’s entitlement to be pai

en achieved by them pursuant to clause 67 and
‘which provide for payment of specified sums in the
ve been completed’.

y “have fallen due for certification in terms of MOV4

7.3 There are two components to this entitiement:
(a) Construction Milestones which have been completed;
(b) Construction Milestones which are only partially complete.

7.4 As at Certificate No.42, tie had certified the following sums in respect of completed
Construction Milestones as having been completed:

BB £17,178,733
Siemens £3.420.545
£20,599,278
5] In addition, milestones have been certified in respect of maintenance, trams and SDS as
follows:
CAF £46,996,608

Maintenance £267,344

SbSs £6.032,000

% There are no values attached to the Critical Milestones in Schedule part 5, and they are therefore not relevant
here

® As well as the exercise referred to in this report, further assessments have been carried out based on bills of
quantities prepared by Cyril Sweett. These bills address all the work which has been carried out, and do not
distinguish between work which was part of the original Infraco work scope, and that work which constitutes
change. tie have valued the bills on the basis of the rates contained in schedule part 4, and Cyril Sweett have
valued them on the basis of market rates, and it is understood that these two exercises produce outcomes which
broadly correlate with each other (within a range of ¢. 5%). However, it is unlikely that this would be considered to
be the correct approach. Firstly, the Infraco Contract contains a milestone mechanism, and there is no proper
basis in the contract for abandoning that approach. Secondly, Schedule part 4 contains rates for valuing change.
Itis not intended to apply to work which was part of Infraco’s original work scope.
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7.6

o

FE)

7.10

7.11

i

£53,295,952

Accordingly, the total sum cert:fied bsc hai‘ﬁ relat:on to these milestones is £73,895,230.

Infraco's posmon in re’ialnon tcf thesa mu[‘bstones achieved as at Certificate No. 42 is that the

==

In the event of adxspute this issue would require to be resolved by way of factual witness

'cpéo and possibly also evidence from an expert quantity surveyor.

For present purposes, the appreach that has been adopted has been to take a mid point
between tie and Infraco's disputed figures™, as referred to at section 2 above. The disputed
element is £1.822m. 50% of £1.822m is £0.911m. Accordingly, the revised total is
£74.816m.

Further sums have been certified since Certificate No.42, namely the following:

MOV4 Certificate 1 £27,000,000
MOV4 Certificate 2 £9.000,000
Certificate No. 43 £6.160,000

£42,160,000

There appears to be a difference between the sums applied for by Infraco in relation to the
foregoing figures, and the sums certified, of approximately £6.72m. Of this, it is understood
from tie that £5.156m will not be pursued by Infraco, as Infraco does not seek to recover any
sums beyond those provided for by MOV4 in relation to these certificates, its applications
being produced in such as way as to demonstrate that it is entitled to at least the sums
certified. On this basis, it would appear to be appropriate to use the certified sums in

analysing Infraco's entitlement.

Of the remaining amount of approximately £1.57m, it is understood that this relates to a
dispute in relation to the extent to which work has been completed by Infraco. On the
assumption that Infraco ought to have completed the relevant work by 1 September 2011
(when automatic termination would occur), Infraco's figure has been utilised in full.

If automatic termination occurs on 1 September 2011, the further sum of £13m will have
fallen due for certification and payment in terms of MOV4,

0 It should be noted that this does not relate to a dispute in relation to value (as referred to in section 2 above,
but in relation to progress. However, for consistency, the midway point has been adopted here as well.

16

WEDO00000134_0273



Privileged and confidential -- prepared in contemplation of litigation
FOISA exempt

McGrigors
7.13 Beyond this, MOV4 also provides for Infraco:to be paid in relation to Prioritised Works; this
Q1fntil 1 September 2011"". This payment is calculated
: ice Prioritised Works Milestones. These Milestones
and an element in relation to preliminaries.
744 _lidnirag does noticomplete: ilestones in relation to physical work, it ought not to be

Vorks, he Certifier may make a reasonable assessment of the (Prioritised
iharies which are properly due to Infraco™.

Itis impossible to predict whether Infraco will proceed to complete this work as envisaged by
MOV4; however, for present purposes, it would be prudent to assume that it will do so, and

provide for the cost of making the relevant payments to Infraco.

7.16 tie assess the likely cost in this respect to be as follows:

Certificate 44: £2.010m — certified on 16 May- 2011 bulnetyet paid;
to be paid on 29 June 2011;

Cerificate-Hg-3A+£4.333m—ecerified-on-15-June-2044™;

Certificate 45 £1.965m — due to be certified 13 July 2011;
Certificate Hg 3B: £4.333m — due to be certified 10 August 2011;
Certificate 46: £2.395m — due to be certified 10 August 2011;
Certificate Hg 3C: £4.333m — due to be certified 7 September 2011;
Certificate 47: £2.415m — due to be certified 7 September 2011,

Certificate 48: £ 2.065m - due to be Certified 5th October, so a 50% allowance made to 1
September 2011 of £1.033m.

"' Clause 3.3.1 of MOV4
2 Clause 9.2 of MOV4

change- The subsequent sariieales 18 and 3B anwarde sie subject to sestiication by tha Gertilier
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7

L)

7.18.

Total: £22.817m

Turning next to partially compj.ted G:or]éiructton Milestones, tie's view is that the value of
Construction M|Iestones commencpd hut not completed, is £5,680,483 on the basis of
calculatnons camed __o g by ﬁa Project Managers and/or Ouantaty Surveyors There is no

cqfi‘é!t_jéions b adly coincide with those of tie.

‘Whilst work under the Infraco Contract remains ongoing, there is no provision for part

payment to be made towards incomplete Milestones. However, the termination provisions
contained in clauses 88 and 90 do appear to envisage that in the event that the Infraco
Contract is terminated, payment will be made to Infraco on a basis which acknowledges the
work which has actually been executed.

(a) Clause 88.8 addresses the consequences of a termination for tie Default, and

provides that:

“tie...shall pay the Infraco...the value of all work carried out prior to the date of
termination and in addition:

88.8.1 the amounis payable in respect of any preliminary items so far as the
work or service comprised therein has been carried out or performed
and a proper proportion of any such items have been partially carried
out or performed.”

(b) Clause 90.12 addresses the conseguences of a termination for Infraco Default,

and provides that:
"...the Farties shall agree...

g0.12.1 the amount (if any) which has been reasonably earned and not yet
paid pursuant to this Agreement by the Infraco in respect of work

actually done by it under this Agreement."

For the reasons explained above, where automatic termination occurs in terms of MOV4, it
does so on a "no fault" basis: arguably this means that none of the provisions in relation to
tie and Infraco Default (clauses 88 and 90 respectively) will apply. However, it is evident that
both 88.8 and 90.12 envisage that, upon termination (irrespective of whether that

termination was triggered by tie or Infraco Default), an exercise will be carried out whereby
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the payment to which Infraco is entitled will. be proportionate to the work actually executed

by them. Accordingly, it would be prudent to roceed on the basis that Infraco will be entitled

piet :

7.20

. has been carried out in relation to tie's assessment. In the
(f , it is appropriate to use tie's figure with regard to Infraco's

v

P
relation to work carried out

% !Sﬁnrﬁ"éry in
£ v
7.21 On the basis of the foregoing, the sums which ought prudently to be taken into account in

relation to work carried out by Infraco, which fall to be paid to them in terms of the Infraco
Contract and MOV4 are as follows:

Completed Milestones Certificate No. 42'° £74,816,000
Sums certified MOV4 £36,000,000
Certificate No. 43 £7,727,000
Sums to be certified per MOV4 £13,000,000
Prioritised Works £22,817,000
Partially completed Construction Milestones'® £5.680.483

£160,040,000

7.22 These sums exclude any elements in relation to change, extension of time, additional cost
caused by delay, preliminaries, mobilisation and so on, which are dealt with below.

" Infraco claim figure in relation to Construction Milestones, trams, SDS and maintenance
tie assessment
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8 Separation - change

8.1 There are a number of isaue '\'ﬁda’hgﬁhe parties which arise out of Infraco’s claims in

' 'Thé. all;:j_i‘:‘ation_‘-’bf TISK, in terms of time and money, in relation to the development of

Des:gn and in particular the proper interpretation of Pricing Assumption No. 1.
: 4 i This in turn leads to Infraco's contention that it is entitled to refuse to progress
» work which is the subject matter of a dispute'’ in relation to Pricing Assumption
No.1;

(b) The interaction of Clauses 65 (Compensation Events) and 80 (tie Changes) of the
Infraco Contract;

(c) Infraco's claim to be entitied to an extension of time and associated additional cost
caused by delay in relation to MUDFA Works.

8.2 Upon separation, Infraco will be entitled to make recovery for tie Changes which it has
carried out. To the extent Infraco has issued an INTC, the subject matter of which has not
yet been commenced, Infraco ought not to be entitled to any payment therefor, save
potentially in relation to the delaying consequences arising from the requirements set out in
clause 80 in respect of each INTC. In other words, where an INTC has not been carried out
prior to separation there may neveriheless be delay consequences pre separation which
arise through the clause 80 mechanism for dealing with INTCs. Extension of time and
Infraco's entitlement to additional cost caused by delay are addressed in section 9 below.

8.3 For the purposes of this report, INTCs have been categorised as follows:

(a) Agreed changes: where tie and Infraco have reached agreement, both in
principle and in relation to quantum, and the work has been carried out, then
Infraco will be entitled to recover the sum which has been agreed upon separation.
In some cases, this sum will already have been certified and paid. Once
agreement has been reached in the way described (whether through the regular
administration of the Infraco Contract, or through formal or informal mediation),
neither party ought to be entitled to have that tie Change opened up again.

' Or an unagreed Estimate
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idication: where an adjudicator has issued a
ge, that decision will be binding on the parties
is finally determined by legal proceedings or by

(b) INTCs determined through adj

decision in relation to el
unless and until tnﬁnﬁ%ute_
agreement}?? we .-,;;Q%parf"g's. Accordingly, the cutcome of the adjudications
e n&.ﬁ 0 e@um ‘j'_" at “some“L{'ater stage. In practical terms, however, it is prudent
‘-‘"togge thﬁ. sﬁ s of the adludlcators as a starting point for assessing the risk

“‘”a“%’scuuareé;r ﬁ? e subject matter of those disputes.

i ;' INT'GS'. agreed in principle, but where there is a dispute in quantum: in certain
o ” cases, tie accepts that a tie Change has occurred, but the difference between the

parties lies in how that difference has been evaluated.

(d) INTCs where there is a dispute in principle, as well as in quantum: in these
cases, tie will dispute that a tie Change has occurred. A number of these INTCs
relate to the issue of design development in terms of Pricing Assumption No.1:
where Infraco has refused to execute the purported change until that issue has
been resolved, then the work in question will not have been commenced, and
there ought not to be any recovery on Infraco's part, save in relation to the
potential relaying consequences referred to at paragraph 8.2 above. Separately,
tie has produced a secondary figure which is its assessment of the proper value of
the work in question, should it be determined or agreed that a tie Change has, in
fact, occurred.

8.4 tie has been asked to produce figures in relation to each of these categories, and each of
these is addressed in turn below.

Agreed INTCs
8.5 These have been divided by tie into two categories:

(a) The first category is where there is no dispute between tie and Infraco in relation to
principle, quantum or progress. The INTC has been agreed in full, work carried out
in full, certified and paid. tie's figure in relation to this category is £5,295,235. On
the basis that this represents those INTCs which have been agreed in full, certified
and paid, there ought not to be any controversy in relation to this figure.

(b) The second category is those INTCs where the INTC has been agreed, but there
is a dispute in relation to the extent to which the work in question has been
completed. To the exient that there is agreement, certification has been made, and

'8 Clause 51 of Schedule Part 9 of the Infraco Contract
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8.6

8.7

8.8

8.9

8.10

sums paid over — however, in the mterlm there is a dispute about an element of

be comp!eted and; in 'that ey;ént tie and Infraco ought to be in agreement in
reiat:on to tt;g everﬂuai payme‘m to be certified and paid. tie has assessed this as
s‘-"l e

.‘vjo % J.‘\ ”.. _.gw':' . i-'-i:

& o

§
N

;_:jqff?‘aco valle " || £5,079,449
_. £4.127.237
- 4 IV Difference £952,121

For the reasons explained above, in the absence of any independent verification of
tie's figures, the prudent approach would be to use Infraco's ﬁgures for the
purposes of this analysis. As referred to at section 2 above, a mid point between
tie and Infraco’s figures has been utilised".

INTCs determined through adjudication

tie's figures report in relation to this category are as follows:

Sums applied for by Infraco £3,087.330
Certified by tie £2.839.494
Difference £247,836

It is understood from tie that there is a difference between the parties in relation to the extent
to which work has been completed pursuant to the adjudication decisions, and that accounts
for the figure of c. £250k.

For present purposes, the prudent starting point is to take the values unlocked by the
adjudicator's decisions into the financial assessment based on Infraco's approach. As
referred to at section 2 above, a midway point has then been taken between tie and

Infraco's figures.
INTCs where there is a dispute on quantum

tie has carried out an assessment of INTCs where there is no dispute in relation to the
principle that a tie Change has occurred, but there is a dispute in relation to the valuation of

that tie Change.

tie's assessment of work carried out in this category is as follows:

i _li should be noted that this does not relate to a dispute in relation to value (as referred to at section 2 above,
but in relation to progress. However, for consistency, the midway point has been adopted here as well.
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Infraco value

tie value

Difference

[ '.\ e
i abgye;}g mrq;poifst between tie and Infraco's figures has been ut:hsed

d=d
,'\

8.12/ -‘.\gﬂ addmon there is an issue between the parties in relation to the uplift payable to Infraco in

.p’-‘;’

relation to SDS: the percentage uplift to be applied is not in dispute. What is in dispute is the
underlying value of the SDS account to which that percentage ought to be applied. There is
no information available that would enable an assessment to be made in relation to how this
account should be treated; accordingly, a mid point between tie and Infraco's figures has
been adopted as referred to at section 2 above.
INTCs where there is a dispute in principle

8.13 There are a number of INTCs in relation to which tie dispute (in full or in part) that a tie
Change has occurred. In those cases, there is also a dispute on quantum, in the event that
tie is unsuccessful in its primary argument.

8.14 tie has been requested to approach its categorisation of these INTCs by reference to the
underlying basis for the dispute. There are three principal categories in this respect:
(a) Design development/misalignment;
(b) Issues in relation to clause 22, and the interaction of clauses 65 and 80;
(c) Miscellaneous changes.
Each of these is dealt with in turn below.
Design development/Pricing Assumption No.1 and misalignment

8.15 Infraco claims to be entitled to recover the cost and time consequences associated with

changes in the design between BDDI and IFC as Notified Departures. That claim is based
on a literal interpretation of the wording in Pricing Assumption No.1, and in particular that tie
bears the risk of all changes of "design principle, shape and form and outline specification".
These words on the face of it appear to narrow substantially the scope or content of what
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would otherwise form part of normal design.development, for which Infraco would bear the

risk. =

8.16 There are two categaries oi,&ﬁe’éign chqij‘be where it would produce an irrational or absurd
result if Infraco wereto be eriﬁi{e@;':io recover cost and time:

\ e is driven by f[ﬁfraco, for example to improve the buildability of the

8.17_-"_..-.-"""”Beycnd these categories, there are difficulties with an interpretation that leads to the
conclusion that Infraco bears the risk of all design development other than substantial or

material changes.

8.18 The legal issues involved in this dispute are set out in Appendix 3 of this report; despite a
number of adjudications between the parties in relation to specific INTCs and structures, no
determinations have been issued which bind the parties in relation to the proper
interpretation to be given to the relevant provisions of the Infraco Contract.

8.19 For the reasons explained in the discussion at Appendix 3 of this report, the issue is a
difficult one: Infraco's argument is the more straightforward, since it proceeds on a literal
interpretation of the words which are used in the Infraco Contract. tie is undoubtedly
confronted with the more difficult argument.

8.20 Even if it is the case that tie's legal interpretation is upheld, this then requires the exercise of
expert engineering judgement on the facts of each INTC. That exercise has not been
undertaken in relation to each of the INTCs; however, at the highest level, even on tie's
interpretation, there are likely to be some INTCs in this category for which tie bears the risk.

8.21 tie has carried out an assessment of the value of each of the relevant INTCs in relation to
work which has already been carried out, as follows:

Pricing Assumption No.1

Infraco value: £2,421,905
tie vaiue: £60.865
Difference £2,361,040

Misalignment

Infraco value: £848,424
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tie value: £255 28?,,‘

Difference J*.%ﬁggﬁ 7
8.22 In some cases, tie ha sse d 3 valug e zgainst an INTC even where it considers that there
has bee&@e Chg “’-‘." that this is because the INTC in question covers

‘: |

ﬁg_i_og:le eigmeq@whigh aepted o be a tie Change, and others which are not.
ik AL L 1 =7

8.23 [ tie ,‘has'oang,,
: o on 1he assumpt:on that Infraco is correct in principle to assert that there has been a
; ﬁgg Change but tie takes issue with the quantum of Infraco's figure. This would reduce the

-~ value of Infraco’s claim to £1,259,249 in relation to Pricing Assumption No.1, and £410,322

prqg edian altematwe figure in each case which evaluates the INTC in

in relation to misalignment.

8.24 On the basis of the comments above in relation to the relative prospects of success of the
competing arguments, it can be seen that it would be prudent to proceed, for present
purposes, on the basis that Infraco will be entitled to make recovery in relation to these
INTCs. There is no independent verification of Infraco's alternative assessment on
quantum, and accordingly, as referred to at section 2 above, a mid way point has been

taken between tie and Infraco's figures.
Clause 22/65

8.25 Infraco has chosen to present a number of claims which, it says, constitute Change as
properly defined under the Contract. In order to do so, Infraco has submitted an INTC in
relation to a specific set of facts which, it suggests, is a departure form the original scope of

Works and as such entitles it to an amendment o the CWP.

8.26 Assuming that Infraco's interpretation of an issue apparently affecting the works is correct,
then that matter may well constitute a tie Change, and Infraco is entitled to submit an
Estimate requiring more time and money in relation to the issue. It is then incumbent upeon
tie to asses assess that Estimate and, until such lime as agreement is reached (unless tie
serves a Notice under clause 80.15 requiring the "changed" works to be carried out), Infraco

may cease work.

8.27 This has proved an effective tactic for Infraco, by which it has placed undue pressure upon
tie to settle claims; however, tie has sought to question whether Infraco's approach is
correct in contract. It is considered that that there are grounds to suggest that Infraco's
approach is flawed, and that the issues being complained of properly constitute
Compensation Events and, as such, require Infraco to comply with a number of onerous

25

WEDO00000134_0282



Privileged and confidential — prepared in contemplation of litigation
FOISA exempt

McGrigors

contractual provisions not least of which_ are the numerous conditions precedent to any

entitlement. = -'?'
- .r

8.28 In the main, on encot tenn'
clause 22)3g{3hacoja%~ failegmﬁ compl& with the time limits set out in Clause 65 of the
___:lnffgco ontrgﬁt}t quiver I fraco ha@*f.sought to avoid the provlSI()nS of Clause 65 and has

’ and, as such, the issue

."-ISSUBS rallgung to ground conditions (which are governed by

8.29 | ;.‘__.Thera»are two main reasons why Infraco has sert sought to adopt this contractual

'mterpretatlon first it obviates the need to comply with the conditions precedent which may
well be fatal to its claim. Second; the resultant disagreement allows Infraco to suspend the

works.

8.30 It is considered that there are strong grounds to believe that the issues being complained of
should be more properly considered to be Compensation Events rather than Changes as
they constitute the same (unchanged) scope being undertaken in differing circumstances, as
opposed to different work being undertaken in normal circumstances.

8.31 In short, having obtained Senior Counsel's Opinion on the matter it is considered that the
correct interpretation of clause 80 is that it relates to what are more traditionally thought of
as variations (changes of scope), whereas clause 22.5 and clause 60 relate to what would
normally be considered to be delaying events under a more traditional construction contract

(that is the same scope undertaken in changed circumstances).

8.32 tie has assessed the value of these INTCs as no more than £229k, whereas Infraco believes
the value to be in the region of £640k. tie, on the basis that its arguments as to principle fall
away, but the issue of quantum remained to be assessed or challenged, has stated that the
likely value of the changes would be £435k.

8.33 There are three "gates" which Infraco has to get through:

(a) Firstly, Infraco has to either succeed with its contention that it can claim under
clause 80 or alternatively that it is still open for Infraco to bring a claim under

clause 65;
(b) Secondly, Infraco would have to establish its entitlement under clause 80; and
(c) Thirdly, Infraco would have to establish the quantum which it contends for.

% pt Schedule part 4, clause 3.4.1
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nt approach would be to take a comparlson

8.34 For the reasons explained above, the prud_

between tie's figures in relation to f

Infraco’s figures, and adopt, '?‘%‘:J ..;“" t between these two figures in the analysis as
referred to at section/d. above:
&F"“*’ ir

eouslNT&:s

B logmhsr in a:mrscellanecus category. The issues raised by these INTCs are well rehearsed
_betweeh the parties and typically relate to matters of expert engineering opinion (such as
.f',..-;---"the necessity to undertake works in a certain way, or design solutions tc problems
encountered at site). There are, for example, arguments as to which party takes the risk for

contamination or ground conditions at various locations.

8.36 it is understood from tie that the two largest INTCs which fall into this category are as

follows:

(a) A dispute in relation to the Principal Contractor's Licence of approximately
£1.089m. BB has sought reimbursement of the costs of procuring and maintaining
a licence for working in or adjacent to Network Rail property. tie does not consider
this to be a change. In any event, tie considers that BB ought to be able to operate

under a licence already held by Siemens.
(b) A dispute in relation to Pricing Assumption 12 of approximately £1.421m.

8.37 The report produced by tie has indicated a range of potential liabilities arising from the
various INTCs (which total nearly 200 in number). Infraco has valued those apparent
changes in the sum of £3.471m whereas, on a point of principle, tie believes the value of the
changes to be no more than £499k.

8.38 tie's valuation is assessed on the basis that the principle relied upon to defeat Infraco's claim
is sound and therefore the remaining value (£499k) simply reflects those elements of the
various Estimates which are agreed (with the bulk of the figure falling away as a result of the

principle.

8.39 In order to take a prudent account of the possible risk in relation to these items, tie has been
asked to provide an assessment of the likely value of these INTCs on the assumption that
the point of principle in each case is lost, and the subject matter falls to be treated as a tie

Change. On this basis, tie has assessed the likely exposure at £2.305m.
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8.40 For the reasons explained above, the prud
between tie's figures in relation to_guantum

ent approach would be to take a comparison '
assuming that the point of principle is lost) and
oint between these two figures in the analysis as
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9.1 [ at- the Works have been delayed; as at the original

0 ' so?fg the following extensions of time through the formal mechanism

der the | nfrace Contract:

&
i

EOT 1 (INTC 1);

(b) MUDFA rev 8 (INTC 429);
(c) MUDFA 2 rav-8(INTC 536);
(d) A claim in respect of the Depot and associated works.
9.3 In addition, further claims exist and have either been intimated as part of the INTC process,

or are matters for which tie has a reasonable contemplation that a claim will be made in due
course. Claims under these heads can be considered as:

(a) Claims arising in relation to the operation of the change and Estimate mechanism

in clause 80 of the Infraco Contract;

(b) Various "sweeper" claims for which outline details have been provided in
correspondence;
(c) A potential claim fouching on the "standstil" period following the Mar Hall

mediation in which the parties have been negotiating the MOV4 and the
Settlement Agreement, during which all works other than the Prioritised Works
have been placed on hold.

94 With regard to the first claim — EOT 1 (or INTC 1) - this related to a misalignment between
the SDS design programme and the construction programme which occurred during the
contract tender and execution stage-and-the-._The parties—having-reselved-_were able to

resolve their differences through mediation-agreed-to-and agree an extension of 7.6 weeks
to the contract programme.

9.5 The second claim (MUDFA rev 8/INTC 429) was far more contentious and involved the
parties referring the consequent dispute to adjudication. The result of the referral was that
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Infraca’s claim, as to Section A, was set at an extension of 154 days but the remaining three
Sections remained unamended®'. . @ =~

g

9.6 The next category of ejatms submntted by Infraco relate to the failure to divert Utilities ahead

of the C{J%}S{'QJCIIOH awdrks ‘

NTH 36) and various alleged delaying changes at the Depot
irst of t_ se cialms, it is considered that whilst tie may have good

_,___._workv As ta tho_
8 proeedural defences to lhe claims and whilst Infraco's case presently may be incorrectly

p!eaded it remams the tfase that Infraco is likely to receive a substantial extension of time.

9.7 8 Despite the size of this claim, Infraco has submitted little supporting evidence which has
, meant that tie has only been able to undertake narrow (although detailed) interrogation.
That exercise indicates that the grounds relied upon by Infraco may be misconceived but it

is accepted that a substantial extension (on other grounds) may well be due.

9.8 The second claim in this category was submitted immediately prior to the Mar Hall

mediation, and seeks an extension of time in connection with the Depot.

9.9 Over and above the first two categories of claim there are the three remaining claims as set
out above. In broad terms, these claims can be considered to be sweep-up claims
extending to the present hiatus in construction work (as a result of MOV 4) and general
claims relating to INTCs and any other, at present unknown, heads of claim. It is almost
impossible to gainsay the likely nature of these claims and even harder to predict any

financial outcome.

9.10 Pulling together the threads of the foregoing, it can be concluded that it would be prudent to
assume that Infraco are likely to be entitled to an extension of time that would cover at least
the pericd to the point at which separation occurs. Infraco has submitted substantial claims
in relation to delays caused by utilities, and beyond that are likely to advance further claims
in relation to delays associated with the operation of the change mechanism in clause 80.

9.11 Whilst there are arguments available to tie in relation to issues of causation, conditions
precedent, and so on, it is more likely than not that such an extension would be granted.

9.12 The critical issue is then whether Infraco would be entitled to make any financial recovery in
relation to additional costs sustained by them which have been caused by the delay.

9.13 A key principle in this context is that Infraco ought not to be entitled to make any double
recovery in relation to costs incurred by it as a result of any prolongation to the Infraco

2 Although 1nfraco attempted to obtain a further 28 days extension to Section B arguing a logic link between
sections, the Adjudicator refused to amend his decision
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Works — both in terms of the provisions of clause 121 of the Infraco Contract, and in terms of
general legal principles. Y

9.14 In particular:

| There ought not to be any overlap between Infraco’s entitiement to be paid for
preliminaries in relation to Prioritised Works pursuant to MOV4.

9.15 The following section 10 of this report addresses the treatment of preliminaries in the Infraco
Contract and MOV4. Section 11 addresses the questions of how the contractual principles in
relation to both preliminaries and additional cost caused by delay interact in order to arrive
at the appropriate financial position to be reached for the purposes of this report.
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10

10.1

10.2

10.3

10.4

10.5

10.6

10.7

10.8

Separation - preliminaries

One of the issues which has@iﬁﬂad 1 End Infraco is the questicn of whether preliminaries

fall to be paid on a purely time related basns, or whether Infraco are required to demonstrate

o !
progress and@xpenditure in_,;é? derto release the payment of preliminaries.

| bl
) b L

ymient ﬁ‘gs certifieéi'by tie to Infraco on a time related basis, with a sum

equ"wa] nt of each item for preliminaries shown in Schedule part 5 being

released ong

. the' value®

4—%eekly basis, without any application having been made by Infraco. As at

i April 2010, the sum of £35.367m had been certified in this way, representing approximately
“"75% of the overall total for preliminaries. tie then stopped making any further certification or

payment of preliminaries, in the absence of information that would demonstrate the actual
costs that had been incurred by Infraco.

Infraco commenced an adjudication in November 2010, seeking a decision, in principle, in
relation to the way in which preliminaries ought to be treated under the Infraco Contract.

The central issue in this adjudication, before Lord Dervaird, was whether preliminaries are to
be treated as a Construction Milestone within the meaning of the Infraco Contract.

Clause 66.2 of the Infraco Contract states:

"Any application for payment of sums due in respect of Construction Milestones, Critical
Milestones and Tram Milestones and any payment to be made in respect of Construction
Milestones, Critical Milestones and Tram Milestones shall be made in accordance with the
procedure set out in Clause 67 (Payment in Respect of Applications for Milestone

Payments)."

If preliminaries fall to be treated as Construction Milestone, then payment in relation to the
preliminaries would only fall to be made if Infraco made application for them in the same
way as any Construction Milestones: prior to the adjudication, Infraco had not applied for
preliminaries, which (until April 2010) had been paid to them irrespective of the absence of
any application.

"Milestone” is defined in the Infraco Contract as "a Construction Milestone, a Critical
Milestone, a Mobilisation Milestone, a Tram Milestone and/or a Tram Maintenance

Mobilisation Milestone."

"Construction Milestone" is in turn defined as "any milestone...which has been identified and
defined as a construction milestone in of [sic] Schedule Part 5 (Milestone Payment)."
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Schedule part 5 does not specifically define.any particular items as construction milestones,

but is headed "Milestone Payment Safie i
e
) [
10.9 Lord Dervaird held that prei" '-'ina_ ries afe not a Construction or Critical Milestone but "are
C 'f‘. jecaus thgs the case, preliminaries do not have to be applied

Each Application for Milestone Payment and/or an application for payment for any other
fees, costs and/or expenses in respect of Permitted Variations or other cosis or expenses
which have been expressly approved by tie and/or to which the Infraco is entitled in
accordance with this Agreement shall:

67.4.1 set out the Milestones and Critical Milestones progressed in that Reporting
period and the Milestone Payment due in respect of the same;

67.4.2 set out any other agreed adjusiments pursuant to a Permitted Variation; and

67.4.3 any other sums due to or from the Infraco under and/or arising out of this
Agreement in accordance with its terms,

(fogether with reasonable supporting documentation establishing the basis of such sums
being claimed)." [emphasis added)]

10.11  If the preliminaries are not to be treated as a Construction Milestone (and they are clearly
not a Permitted Variation), then it appears that the only place where provision is made for

them to be paid is as part of the "other costs and expenses" referred to in clause 67.4.

10.12 It is for this reason that Lord Dervaird concluded that Infraco must provide "reasonable
supporting decumentation establishing the basis of such sums being claimed' before its

entitlement to payment arises.

10.13 It is not easy to reconcile these two aspects of the Infraco Contract. Lord Dervaird was
asked by Infraco to clarify this point after the adjudication; he responded in an e-mail which
does not form part of the binding elements of his decision. That non-binding e-mail states:
"As | have determined that Preliminaries are a time based cost, it appears to me that the
documents required to establish the basis of sums...will be those necessary to establish the
particular period or periods for which the sums are claimed, together with those which

determine the rate or rates payable in relation to the period or periods. Those rates will it

33

WEDO00000134_0290



Privileged and confidential — prepared in contemplation of litigation M

FOISA exempt

10.14 |

10.16

10.17

10.18

10.19
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appears to me generally be found by referegce to the appropriate part or parts of Schedule
5...It is possible that consideratiog, 1 4y also have to be given to the items referred to as
Preliminaries in Schedule Pan 4 page 39 headed Method Related Charges (some of which

are descnbed as f:xed}_and d?hess as T'me Related), but no issue was raised before me in

|ch conﬁrms the period for which it is seeking payment of preliminaries,

Iir_yiahgtfihis 1 fhe relevant value shown for those periods in schedule part 5. tie has

'-'iﬁferp?éied the decision to mean that Infraco will be entitled to recover only preliminaries
~ linked to progress, and which have therefore actually been expended.

On balance, it is considered that a court would be more likely to follow the straightforward
approach taken by Lord Dervaird which-___This would entitle Infraco to recover the

preliminaries, subject to the provision of vouching which addresses the passage of time,
thereby yielding the sums set out in Schedule part 5.

However, in the event that this interpretation is upheld, it would mean that Infraco would
continue to be enlitled to recover preliminaries, which would recompense it for ils costs of

being on site.

Schedule part 5 provides for preliminaries to be paid in this way until 16 July 2011.
However, MOV4 provides that Infraco will be entitled to recover preliminaries in relation to
the Prioritised Works for the period between 31 March 2011 and 1 September 2011 in the
event of automatic termination.

In terms of clause 9.6 of MOV4, Preliminaries are "a time based payment and shall be
certified for payment once the relevant time period has elapsed without the need for further
valuation or substantiation". However, in the event that Infraco do not progress the
Prioritised Works in accordance with the Prioritised Works Programme as a result of matters
which are not tie's responsibility, the Certifier is to make a reasonable assessment of the

preliminaries properly due to Infraco.

Infraco ought not to be entitled to recover both Schedule 5 preliminaries and MOV4
Prioritised Works preliminaries for the same pericd of time: the Prioritised Works
preliminaries cover the period between 31 March and 1 September 2011 when no work
other than the Prioritised Works are being carried out®.

2 Glause 3.2 of MOV4
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10.20  This can be seen from the diagram on page,36 of this report, where the overlapping periods

can be seen shown in blue and red.

10.21

e Changes for which it would be entitled to an extension of time, that increase is already
recompensed by reference to the rates paid for change. Schedule part 4 contains a rate of
7.4% to be added to the value of change in relation to Infraco’s preliminaries®. Furthermore,
the parties agreed a variation to the Infraco Contract on 3 June 2009, in terms of which an
amendment was made to Appendix G in Schedule part 4 which provided that:

"Further, 17.5% to be added to the Actual Cost to cover any other Preliminaries (in addition
to the Consortium Preliminaries) with regard to any tie Change associated with Civil
Engineering Works, provided that this calculation shall in no case apply to Systems and
Trackworks or claims for other Preliminaries in relation to prolongations costs arising from

extensions of time or delay”.

10.23  Accordingly, to the extent that the Infraco resources originally contemplated have been
delayed on site up to 1 September 2011, this ought to be paid for as a function of
preliminaries (Schedule part 5 and Prioritised Works). To the extent that those resources
have had to be increased during that same period, this ought to be paid for as a function of
the agreed rates for change.

10.24  Once Infraco has passed the point where preliminaries are no longer being paid through
Schedule part 5 or through MOV4, then Infraco's entitlement to make recovery of its actual
additional cost caused by delay will be activated (subject to it establishing an underlying
entittement for such recovery). That will only apply after 1 September 2011, and will
therefore only be relevant if the Infraco Contract survives beyond that point (either because
the Settlement Agreement is entered into, or because it has not been entered into for

reasons not associated with funding).

10.25  The following section 11 deals with the financial consequences of the foregoing analysis.

* Clause 1.3 of Appendix G to Schedule part 4
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Preliminaries and additional cost caused by delay
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11 Financial consequences of analysis in relation o additional cost caused by delay and

preliminaries

cost caused by delay.

11.3 The following section addresses what the entitlement of Infraco might be under each of
these alternatives, and then sets out some conclusion in relation to the approach which

ought to be faken for present purposes.
Additional cost

11.4 As referred to at section 9 above, the parties agreed an extension of 7.6 weeks in relation to
EOT 1. The additional cost flowing from this extension of time was agreed at £3.542m, but
this sum has not yet been paid because tie do not consider it to have fallen due — the parties
still being within the period covered by Schedule part 5 preliminaries. Furthermore, only
£2.8m of the total has yet been claimed by Infraco

1.5 In relation to second tranche of extension of time (MUDFA rev 8 / INTC 429), the additional
cost connected with the extension of 154 days awarded by Robert Howie at adjudication has
been partly agreed. tie has agreed payments of £210,715 and €785,797>* respectively with
Siemens and CAF. These sums have not yet been paid because tie does not consider that
they have yet fallen due (as referred to in the previous paragraph). BB has claimed the sum
of £565,455, but this figure is disputed by tie.

11.6 Infraco seek payment of £39.306m (BB and Siemens) and €4.971m (CAF) in relation to the
extension of time sought in INTC 536 (which also relates to Utilities). For consistency, these
sums have been converted to a total sterling amount of £43.670m. This figure is disputed by

tie.

1.7 The final claim which has actually been submitted is that produced by Infraco immediately
prior to the mediation in relation to the Depot. This seeks payment of the sum of £20.08m.

24 In order to produce a consistent value, this report will amalgamate the costs sought by Bilfinger Berger and
Siemens (in sterling) with costs sought by CAF (in Euros) into sterling utilising, an exchange rate of £1.00 =
€1.139
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11.8 The total of Infraco's claims as submitted, or agreed_(aggregating 11.4 fo 11.7), to date is
approximately £68.7m. It remains ope \.tg,; Infraco to revisit the claims which they have
submitted but which have not yet hEGn ‘agreed For example, in the context of litigation, they
might seek to change.ihe approach wﬁich they have adopted. Furthermore, the figure of
£68.7m doe:-.. not ldﬁé‘ into : "'nt dr@f claims yet to be made by Infraco, for example in

jent o 'nf@;qﬁq entitlement to additional cost caused by delay on the basis of
) claims for extensions of time amounts to £20.244m. However, this represents
B 'S view in I;ryglz-alion to the-actual-loss-and-expense-susiained-by-Infraseadditional cost, on
lthe ngsis of an extension of time that would not take Infraco all the way to 31 March 2011
(see comments above in relation to MOV4 and the provision for Prioritised Works

preliminaries from 31 March 2011 onwards).

11.10  tie has also carried out a further exercise, in terms of which tie has assessed what Infraco's
entittement to additional cost caused by delay might be, if the period in question was taken

all the way to 31 March 2011. tie's assessment of this figure is £46.974m

1111 For the reasons explained in section 9 above, it is considered more likely than not than
Infraco would be awarded an extension of time up to at least separation. The prudent
approach would therefore be to use the higher figure of £46.974m as a starting point for the
appropriate evaluation of additional cost caused by delay.

11.12  ltis understood from tie that the basis of its approach has been the following:

(a) In relation to BB, the starting point for the assessment has been to apply the
process set out in Appendix G of Schedule part 4 (Process for agreement of value
of tie Changes). Clause 1.3 ends as follows:

"If appropriate to the particular tie Change, any other Preliminaries elements,
valued in accordance with the Spreadsheet 2 set out in Appendix F."

tie has interpreted the use of the phrase "if appropriate" to mean that only those
figures in relation to which work was actually being carried out and costs therefore
being incurred, should be taken into account. There would appear to be some

force in this interpretation.

(b) In relation to Siemens, tie's approach has been to use the weekly figure agreed
with Siemens in connection with EOT1, and pro rate that to cover the entire period
to 31 March 2011.
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(c) It should be noted that no figure is included in relation to CAF. That figure is taken
account of in section 13 which, _'esses additional consequences of separation,

i e in arriving at its lotals appear lo be sound (subject

ie recovery); however, it would be prudent to allow

r: 5

r'%t regson,:for this is Ihat there is risk associated with the tie approach in connection
wmx B%: spe’é‘rfrcaliy, BB may well seek to argue that it should be entitled to make recovery
reratlon to all areas, not just those being worked on (in other words, a differing
i interpretation of the meaning of "if appropriate” within the context of Appendix G to Schedule

part 4). Furthermore, there may be a dispute in fact in relation to the areas in which Infraco

.“‘.f.j. _

were actually working.

11.13.2 The second reason is in connection with tie's approach to Siemens: the weekly figure
agreed in connection with EOT1 was a sum negotiated close to the outset of the project. It
may well be the case that Siemens seeks to revisit this number, and it is unlikely that it
would be held to be bound to that figure in relation to periods of delay beyond those covered
by EOT1®

11.14  Cyril Sweett has been asked by tie to prepare a report which seeks to assess the potential
exposure to additional cost caused by delay, based on an exercise conducted by Acutus.
That exercise sought to set out some parameters in relation to an entitlement to extension of
time, based on information available to Acutus at the time. It was not based on a detailed
forensic analysis of all time related issues that might impact the project to 1 September
2011. Cyril Sweett concluded that the potential range of additional cost would be in the
region of between £16.709m and £62.943m.

11.15  On the assumption referred to above, namely that additional cost caused by delay ought to
be considered by reference to an end date of 31 March 2011, tie's view is that the
appropriate figure to take from Cyril Sweett's analysis would be the upper figure of
£62.943m. Of this total, itis-understead-from-tie-that Cyril Sweetl's report states that circa

£7m is referable to a period after 31 March 2011, and therefore the adjusted figure would be
£55.943m.

11.16  Drawing together the foregoing:

tie's assessment £46.974m

% tig considers that this weekly figure for Siemens is a high one, and that Siemens would be unlikely to seek a
figure as high as this. However, it remains the case that the weekly figure is subject to increase, and this risk is
factored into the conclusions reached at paragraph 11.17
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Cyril Sweet's assessment £55.943m

Infraco's figure £68 TOD,m ;(may be subject to increase as noted above)

11.17  On the basis of the foreqomg':"' !"would L'fe prudent to assume for present purposes that the
sum to be allowed fg "h!racﬁ)'s e tltlerqgnt in relalion to additional cost caused by delay is
£60m. Ti)ja ﬁgum [ not a sclen‘tmc or| ,defmltlve prediction of the sums which Infraco might

: 'reeﬁver. .Thal cou[d nl be“ achieved by undertaking a detailed forensic analysis of the
: a pwdent figure to be carried forward into the spreadsheets at

s _"Fr'e}iﬁiinaries

11.1'5' It appears to be agreed between tie and Infraco that if preliminaries were to be paid on the
basis of the effluxion of time to 31 March 2011, that amount that would fall due to Infraco
would be £47.276m. Beyond this, there appears to be a dispute in relation to whether a
further Incentivisation Milestone of £1.2m falls to be paid. The basis of this dispute is not
clear, and for present purposes, it should be assumed that the total figure would be
£48.476m. The sum of £35.367 has been certified against this figure, leaving a difference of
£13.109m still to be paid by tie to Infraco.

11.19  In relation to MOV4, if Infraco proceed with the Prioritised Works to 1 September 2011, its
entitlement to preliminaries flowing therefrom, will be £5.929m. It is recognised that Infraco
might not progress with the Prioritised Works on the agreed basis; in that event, its
entitlement to recover preliminaries in respect of the Prioritised Works ought to be reduced.
However, for present purposes, the prudent approach is to assume that Infraco will be

entifled to the full amount.

11.20  Accordingly, the total of Infraco's entitlement on a time based approach to preliminaries
would be as follows:

Schedule part 5 £47.276m
Incentivisation Milestone £1.200m
Prioritised Works Preliminaries £5.929m

£54.405m

11.21 If preliminaries fall to be evaluated on a basis commensurate with work done for the period
to 31 March 2011, then fie's assessment is that Infraco would be entitled to recover the

following:
Fixed preliminaries: £10,186,000
Time related preliminaries £11.990.000
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£22,176,000
11.22  If preliminaries are to be approachedsififthis way, then Infraco would be entitled to make
recovery of its additional cost-¢al ' delay, subject to the usual evidential requirements

can be summarised as follows:

Time based: £54.405m
Additional cost: £82.176m

11.24  For the reasons explained above, these two totals ought to be treated as mutually exclusive
alternatives. On balance, it is considered that the better approach, supported by the decision
of Lord Dervaird, is the time based one. However, for the purposes of the current exercise, it

would be prudent to assume that the potential exposure lies in a range between the two
figures.
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12 Separation - mobilisation payment

121 A further element of the payment (o] ﬁh‘i"h 1nfraco may be entitled for work carried out is in

already been paid byrﬁ“ﬁe ﬂf’e questlon wh:ch arises is whether any element of it can be
recowerad’“!nétﬁe event?that me-tnfraco Sontract is brought to an end prematurely, without all

22 | ti_e_%f'én@loyeé’s;‘:’ﬁho were involved at the time of the formation of the Infraco Contract have
: lﬁdicaj’(éd that the mobilisation payment was in fact an advance payment to BB and

L Siemens, paid 50/50, to assist them with cashflow. It is understood that value was taken out

of the other elements of the Contract Price and paid to Infraco at the outset of the project in

the form of the mobilisation payments.

12.3 On this basis, if the Infraco Works are completed, the advance payment would eventually
balance itself out as the Milestones (whose value had been reduced to take account of the
mobilisation payments) catch up with the payments which had been made up front.
However, if the Infraco Works are not completed, and Infraco's involvement is halted part
way through the project, the balancing out of the advance payment will not have been

completed in its entirety.

12.4 tie's position is that it was the common understanding of the parties prior to contract
formation that an element of the advance or mobilisation payment ought to be returned in
the event that the Infraco Works are not completed by Infraco.

12.5 There is some force to the proposition that the parties cannot have intended that the
mobilisation payment should operate as a windfall to Infraco in the event the Infraco
Contract was brought to a premature end.

12.6 That is supported by the provisions of clauses 88.8 and 90.12 of the Infraco Contract, which
suggest that in the event of termination, the payment to which Infraco is entitled will bear

some relation or proportionality to work done, or value earned.

127 However, if the correct approach to preliminaries and additional cost caused by delay is to
adopt the time based approach referred to at section 11 above, then it would be consistent
to treat the mobilisation payment as having been ftriggered by the effluxion of time: once
having been triggered in this way, then there would be no mechanism in terms of which the
mobilisation payment could be clawed back.
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12.8 Even if it is the case that some element of the mobilisation payment falls to be repaid on
ses is how the extent of any repayment of the

early termination, the question which ther

ati of the mobilisation payment.

J |f b : o . . -
‘mobilisation advance between them proportionate to value), but a court is only likely to

adopt any one of these approaches if it is satisfied that this was, objectively speaking, what

the parties must have intended.

12.10  In the absence of a cogent explanation of the way in which the calculation of any repayment
ought to be calculated, the prudent approach for present purposes would be to assume that
Infraco will be entitled to retain the full extent of the mobilisation payment. If such a
formulation can be determined by tie, then the issue ought to be revisited in order to assess
whether it would be reasonable to conclude that tie will be entitled to make some recovery

therefor.
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13 Separation - additional consequences
CAF
13.1 In the event of autom’étlc lqtﬁmnaﬂon u‘nder MOV4, tie will acquire the Trams, the Tram

and 'Bépgi Equ%ment in return for payment of a sum calculated to
hatit hg._g delivered:

182 c:ause’;-fs. 6 of MOV4 h’rbﬁiges that this payment will be calculated by reference to:

-3

i _gaj-' N Al ‘the milestones payments in the Tram Supply Agreement, not merely those
milestones which have been triggered by the passage of time;

(b) Less a deduction to reflect the difference in value between what CAF has
delivered, and what it would have delivered had the Infraco Contract not been

terminated.

13.3 This figure is assessed by tie to be £10,330,000. This figure has been included in tie's total
cost of another contractor completing the ETN as far as York Place (see section 14 below).

13.4 In addition, certain sums fall to be paid to CAF in relation to delays sustained by them.
These figures have been agreed between tie and CAF as follows:
Claims in relation to MUDFA delays €786,000
Further claims in relation to delay to depot €5,100,000
Additional claims €466,000%
€6,352,000

135 As referred to at section 9 and footnote 24 above, the sums which have been expressed in
Euros have been taken forward into the spreadsheet analysis in sterling, using an exchange
rate of £1.00 = €1.139. On this basis, €6,352,000 is equivalent to £5,576,821.

 This figure was agreed during the Mar Hall mediation. It is understood that subsequently parties have agreed
to value this figure on the basis of a schedule of rates, but that the eventual total should not exceed €466k, That
figure has therefore been utilised for present purposes.
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14 Separation - claims by tie against Infraco

141

.\” the bass that the Settlement Agreement was entered into.

14.2 vﬂ, Hoﬁeu@% 1he?‘basts'1hat the Settlement Agreement is not entered into and the party's
il pashiuus then become entrenched, in response to any claims brought by Infraco it is
wtable that tie will look to its own claims as a means of abatement.

14.3 It is likely that a number of claims already exist and that, upon termination or through
separation, more claims come to light. However, the following claims have been identified
which need to be taken into account when assessing separation costs. Those claims are:

(a) Princes Street defects

(b) Consequential losses/third party claims in relation to Princes Street;

(c) Over payments in relation to the Princes Street Supplemental Agreement
(d) Other defective works

(e) Lost value engineering opportunities

14.4 Each of these potential areas of claim is considered in turn at Appendix 4 of this report.

14.5 In overview, however, save for the claim relating to the Princes Street defects, these various
heads of claim effectively either cancel out or negate other heads (and thereby atiract a nil
value) or else are mentioned here in order to ensure the principles behind the claims are

recognised, as opposed to a value being adopted.

14.6 With regard to the claim relating to the defective Works at Princes Street, tie has assessed
this claim to be in a broad range of £0.5m to £8m, depending on the extent of remedial work
to be carried out. However, it is evident that tie would seek to maximise their recovery in this
respect. For the purposes of the current analysis, a figure of £4m has been utilised on the

basis of discussions with the Certifier.
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15 Separation - costs of employing another contractor

15.1 In order to provide a like for like %ﬁiisan with the Setllement Agreement, tie has

produced an assessment of ﬂ'le pote nl@J cost associated with engaging another contractor
to complete all OLIISI?HCIHQLWQ{SH&S f%? as York Place. The risk allocation of this new
contrackvqanld reqq to be negohatéﬁ and agreed: the cost of proceeding with a new

.._..'mﬁgac{pr wguld tu ;%@ sgpmcant ef(fent on the risk profile that could be achieved.

52 & Hom\ggr tie lgasconducted an exercise whereby it has concluded that the potential costs of
proceeamg with a new contractor would be £184.928m.

l;l =}
15.398% 'tie has also obtained an assessment from Cyril Sweet of this cost, based on market rates,
which concludes that the cost of proceeding with another contractor would be £177.937m a
margin of difference of around 5%. Accordingly, it would appear to be prudent to utilise the

tie figure.

15.4 In addition, if there are any costs associated with putting the project on hold between York
Place and Newhaven (for example, making good any work commenced on this section),
they will also require to be taken into account. This will include the costs of compliance with
the Edinburgh Tram (Line One) Act 2006 and Edinburgh Tram (Line Two) Act 2006 ("the

Tram Acts"), and potential issues associated with land acquisition.

15.5 These issues are considered in detail at Appendix 8, but in summary tie's obligations (as the
statulory undertaker) under the Tram Acts in relation to reinstating the works to their original
position depend very much on the intention behind any proposed hiatus of the works.

15.6 The relevant legislation requires tie to remove all rails and make good the road surfaces to
the satisfaction of the local authorities. In addition, tie is required to remove structures and
make safe the whole area of the works. This is a requirement of the legislation in

circumstances where tie "...no longer requires..." the tram facilities built to date.

15:7 This would seem to apply where the decision is taken either to permanently abandon the
works or to place them in long term storage (awaiting, say, subseguent funding at another
date). If, on the other hand, the hiatus is of shorter term, such as to place the remaining
works with another contractor, as there would be no sense of abandonment, then temporary

measures (such as placing tarmac over the existing rails) may well be acceptable.

15.8 It may also be the case, in conditions of longer term abandonment, that tie may wish to

demolish more substantial structures to avoid any third party liability.

15.9 tie-. with CEC, has carried out an exercise to assessment the potential costs of putting on
hold the section from York Place to Newhaven: it concludes that this figure would be in the
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region of £4,543,000 [tie to reassess this figure to ascertain whether any further elements
ought to be allowed forl. In the absenc y independent verification of this figure, it has
been taken forward to the analysi nt purposes.

pRA

47

WED00000134_0304



Privileged and confidential — prepared in contemplation of litigation M
FOISA exempt
McGrigors

16 Separation - completion of design

16.1 A further head of cost in the event §
completing the desagn It wasf'e?ﬁ?’aged
'll' =1 J_I‘

e

"The ;‘nfraacﬁahaﬂ caniﬁlefeﬁ?ﬁ.‘ﬁtegrated Design from Airport to Newhaven (Phase 1A) to

mpfoye%‘s Hequmé?nents o |
» ! ,QW. 1

ﬂ, the HoTs agreement that:

-i‘:'

16.2 1 Itis
but'lhe;t the p[c-gress has been slower than had been anticipated, and the design is still not
8 _complete.
16.3 In the event of automatic termination, Infraco's obligations in relation to the design would

cease. If the project were to be completed by another contractor, the design would require to
be completed, with the associated cost implications.

16.4 The cost associated with completing the design will depend on its status. However, tie has
estimated (on a conservative basis) that the potential cost of completing it could be in the
region of £5 - £10 million.
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17 Separation - costs of putting the project on hold
171 In the event that automatic termi rs, it may be that instead of proceeding with

r hold for the time being. This approach does not

fie has assessed the potential cost associated with putting the whole of the project on hold
as £11,935,000 [tie to revisit to ascertain whether any further elements ought to be allowed
forl.

17.4 These costs are an alternative to engaging a new contractor. They are cumulative with the
other costs referred to in the foregoing sections (work carried out to date, claims,
counterclaims, payments to CAF, costs of formal dispute resolution proceedings if no

agreement can be reached).

49

WED00000134_0306





