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DESIGN ASSURANCE STATEMENT 
PURPOSE 

·:· Provide a summary of the submission 
•:• Statement that design is fit for purpose 

·:· Exceptions are declared in an easily 
retrievable manner 

·:· Facilitates Review Process 
•:• Provides confidence of self assurance 

management 

PA RSONS ! 
BRINCKERHOFF .: 
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DAS Proce·s-s·. 

•:• Managed by SDM's 
•!• Disseminated to DTL's et al for input 
•!• Provided with each subsection design submission 
•!• Where applicable references required for each 

statement 
• Drawing/document references 
• System Wide impact references 
• CDM information 

•!• Exceptions/Deviations detailed in appropriate section of 
DAS 

•!• References where risks/hazards remain open 
•!• Guidance notes included 
•!• Signed off by SDM, Design Manager and Project Manager 

PARSONS 
BRINCKERHOFF 
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DAS Completed Examph~! 

APPCNDlX ·1 - CDINBURGJ i TRAM NCTINORK 
I )t Sl C-;;N ASSlJHANCl s i A 1i rvll N! I 

.:.) Sl!JO!" .... tlSSIC"N O:t=TA.lLS Ji' T1T1-C! SUb-S-ectlol~ ~ d~.,_as:rn A~5~<e St.;:rten,enit. V1 

s;.e..caon ; S'ulb-Secrlon to --..vhlcn 't'.hl,s. t=~ntnc..s:i:,a, :A..e:l~'te~: <n ~. 
u~tt:it ut lt:.-'l:;wt1: (:!S) <.>id-;...., C"."1.£~· :.!U.or 

b) SA:t:Hnt:~•Y o, $t:K;Lion J Su'L, Svct.i\1';;1 Sul.>1.ttti ld-~iiuu: ( ~ ) 

:=.~Jnn 5t~:t!" .. 1: ::-11a..,-,- u·•.nr,~nd ru,~n n--!)'tli Ft'flnl..\:,:r-qn. r...-nrt< ~en:,. {r:Y~h1~t~)"Tn \.-..~.r.sbnir• ~to~. C~nc:.lH~l\.•c:) 
71:. ... :h~1,:k u,,: Y.w.9•.,..'£):0•: ... :1 ;1,.,-,..-.,t;J .. nu .. F,ti ... b,r,gl .. Q,.,.1c; n ........ ~ tui1,n1w,,it ....,,...,.,'-C.v.-iU, .u~~:it;,;,,,.a:'i>:Mrl?.ev,..,,,, 
cr&.!:t">ln.c::c::e"Locn-;,r:::v.: ..=:r..v.::-n-u:c-_ Tt:C 'lt'".C.Ck l:::.i:ttc.n ~c:::c:r,c.q~1~. t.t.:1'"\trl t;'ln,othc-r-;r,cir,c:.11 ';)..C.-d ir:o..W~ er..::,,;..~ at 
~.ru:nh ~:;tr: .F ... ~n.Ac1\.•J#=>;I • .h..nAt:nt,g rn·.t.:~rri!'- thn ~11'-~ ~~~n.1'1:' .. ":. Thn 1M.n'l t.~ 1'-~£1Yl"':Oi1'1.tt"'..d ~"'i:r't':,r: r-~n,~ ltit1nr ~~nr.. 
c<t:tvHu-::1. > u1111iJ::g p~ulhd k!> [l:h.·t·<?,y.h::t \;l tor,,s.r:r,t.t t;t:n:111\t:lll .... v'ht,~ ll , uu:,1~ ::c. !tt-.JJ'I t:tuc.>. I.Jtt·r~u:t 11un1tinSJ 
und':~rr.:-e~~.: tJ:-~./\_t; ro.:u:s .... 11,e-u-an'Zl rol.lt'.r thor.t b'r~n<;n.-ete ~tt utto~e- Uos.,ot C-So--:;ogn •; ~ c:;eP.:v.:,.":.e 
~'UbDi1~~"-~~) .~d '$·e~:tlon ~ :tll,c::ntTien.t con~n~e-:1 ·.'1e:~t .:,JO'.\~ .3. .J"e~1n!nQ -:..truc.:tcr:e i3nd1hen ~;, q;-~de-
1n~n:!.JC:t,. ~)Ctn.i r..n:-, -::,rn'\J~nrt 1JnCU .t :'~nr..tic:n r~ t.""':Us.Qr".,.rtl t-U'l"'l trAM ~tnr, 
'°:"br.:T..C ;i,..r,:; tif..t('j !tl:.Q!\~tl),r.,.ff ..:o ~,tt~ !'\Cf';lt'Qn,r C:.yf~ And ~n_g)=!(t')t:,ffl :t,.-'l,~rt: llf'1 nl> ~U~1nt)O.!\."\ Tih1"..r,".: Qr,e !"Atf'JI 
Kh;.irr;.1a.1 wKII a.:_...IM Tu,drt~fup t .. r:.i ni~tt; v..1:.:.1 ·('Ni~) :-.r-,d ,/\A LJ.r,.d ... ,£1N.1":.>::. o==~, i 11 (h w ~~ub~1:l jnfl 

r.Jr-ntr.,,.-.e:~. t :t"'..V.d~c~r,:nc: n..."'W"! JH:'rt~ ·.1t:"-.!"..f.:S,n -:'('\T.n~ r,~f"t n1' f l"~ tc::,r.:21.nl('-..Af ~ 1..,1b.n,t:,:'1.lnn 

TR...-; - tt t:::;.. p:~n~ -m. rt:!·r<"'ird'1 ~~r-.:: ~ t1n.'11ti: TR<l' "r"!:lr tn~ • .. ·.:.hnf:-:: I on tie:1Unv.Jl !lct. r.nn~ra,1~ua... .... o1 .n~ ':t,·r.:: ;-; r:,;i d ~ t nrJ 
TI,i~ &..., in -:W';-;;-1>11~ft-: :,.iuf.n1.;i:a."'of,it!u 1 4 ::, 1'"1i:. t':uc : 

"'rt'R·O - Th.ere. ,ore~ "T-z-RC~.~r.c: ~l:) c.o·vc.r-.:tsc r.-tUOFA •..r..•ortc:., crid,o::::i~nd ,:o c.o'.\.·~r tn..e i ~u=nAc··~ tl'.l01.'!t.:. 
:h-:-:. M t :OPA T~ ::', tu:t,::\ ~ ..... ~c~-. C1')Mp!~t~t'J "'Th~ 3~ r.i ~~.:1rn.1c -!\:..J l~~"\!\l·~...n -::o u,-_"t,. C\tl~ 

c) St>J:>~le><>lon Spe,c:tnc C•c:slsin Oocume:ns: !'10} 

Hv;.s'Ult:: 

~A"':.l!tJn:n 5r-! (F·~•nnur~t-. r-t.:i.rs, :n. nnonmurn) R.n;i::t!'t. J1t":..t:nn:1.en1 Oi:""M-:,:,.1!Jn e,."':'.n:u,~r:nt - n;:.m~<":11 n~~:gn 
{Ut...E·91J.130 OS REP CO:Z,-O·'f ·v1 ) .. J/c;,.;c..t,1/" lu lie ';9 ?~b-1u-..iZ,'!r' 2.-007 lu ·r1:.cX1r.·.fft.:.tl f:J~ ... '!JLEP<P13-0 
:,-,,,..., V !./' 01''1'2:,0l. 

"Ra~.:c.~•: r;.,..,,,.!ii!J,;• ~l:n·n::irh-:......,t;1u•1 0.....-J~thn...inl u r ToHJlY.pu.rt 1.f~--..:,.u:.r·,.J ni-<"!:,uJulCX,:j t.>c-n:ii,u1;.,o(Y. f1;u 
:rt1..;;ri>-.v;f).-";"t; v~:<0.c:K.~. 1"·,~~t,r1~1 ... ": 1' 1/1. Kt:ft W ... :-uoll.v.~~~ ~y:et~-;,vi1>·,;;,. Lt~·bYt::. t:t~1:.1>·~~tld 1--'~f'V~U 
..A.r~~!'; (Jl.J LL~'CJ.t-.JU- ~..:i,,,N-•.:.:,rN4).~IJt.L,( V:Z'}. :JJ:;~~~$ to-tN ~~ I et,r,;.t.::J.'r'i' '!f.(.J.Of' fl':; : r;:Jr..Sn-:t:t::J i\J.:;,, 
;,,;~-:1·~C-SV\t-0T.F.-O;t42,'1. 

tl~·~e t.:~~i~n '.;ipe,cmc~ttot'.'> u.e;:,~rtn"i~1 '0T° l:-~.-.~ por.: M ·.31'V~J.ll ot .t...ZOn~~,t Uot;~:ii-i,:-n"":."C TOC"' 
:i » c;tv.,•-3"/~ v:or:<~ A!!l!PCr.td.t°J. 11.2t·J.: t.ramc ~IQo~: Ge~.r...:,! (UI..CSI0'1 :J.~-C:.V..<-$P:N.-eo•:::oo ·,,...:n ... 
"1_(."1...-c,.._r.c.d .,~ rt&J> ·tr} ~...hro,.rn::., -::"C'.N.?7 rn- Tn,n:;n-tt:71'JI Nn 1-,lt F("}f'J·"1·.'ta-e:w--r->TF-0-.1~ -:;~"rj 

:t.~c11o:t') "..Jc.;· - t c ·r-A:,:...-:-.r~rv ! r~~.:-= M~..n~:en,c.nt t-'lcin ,(U LLYU'l.:.SU-~\tV .. HLP-O:.:::!~.-..; V'1 >· JJ~"!:'.:..'t:!',d .to 
·r;¢ :J oe.:~tJc,.,. ~~ .tr.. ~.::J.-:,:;m ... ?'XJi Ne.,. ui..:,=~-,i~ "! ~o-s1~---.o:rF-Ov-s,S7"l 
,~o.~-d~ ~te't",' A~ ~.r.td- :.:i~,;.,e "l ~ectfC'itns :!, :.,. 4, ~- 1 .. ,~ i" t'Ul..L'"~'\ :J..U-~'~V-t~L;..t'4.V't::..~).. 
,/2 :.,,e, ::f t.o t.' ..:i •J ~ · Sep.te.'n!:::!~r ZOC'S Jr.; ~:-::;:->J!n'"~I !\f.v. UL=9.0"t ;;c_s:.,;t"--.!:)·~ -007,Zt'. 

.St:roOt. LtQhtJ1'UiJ 

!Ro.n::!:-:r, r.::U!.J« R pt :t::iG'1::u'llusu, nt.:pnr l r m:!n1 n f 7Cl.l'Htt"JOUt J .fl..tHt ·,w.,:,I or ~u..,n1r,;l pc,:,-;.(.,li('f t..:ut~ rc..:1; 
l~gh~V'"...$-~ \~.~.;)1~ • .r,;.;;.:-'=rs'tJ)."': T,..,.,., & .Stlt:,lidL U';J't l~rro.; -;.UL::.:.:JC.HJ·:SO ,i,?:,; ~C.:M C!Ut:O:.:: , ... ·:.::;~. u~~t;:;C,U ti.; ltc 
'11'.t l ~Mi:.t:t•'l? :t(.J.Ur rl'!' rr.:in:;/7':,J~41~'1'Jo .• V''-1-SO! : :o~W-U.J.t -U~.:2·!>J. 

~U'N' r.1 .. ~,u~uo:.w 

r.m!"J'.:rtrir.~ot o~ T6:n~norl M.o·no;JAI nf C"'!r..nt:-Ad :"'J<lcumt:-~~ ~,-.r H?ob'.l.:':l'Vr:\ 1N,!)~S\· A'ni:,t1~t:.c ~ · ~l:-r: 
~-!c,nHctt:t.: {tji F!"J0-1,~n-~v-..:-...~c,,N- ·C'!~l1rl:..""lt 'v'~) T.•~""1~,n../'la .fr~ f .. ~ r,_.1,.,11.:l, P.-1'.lO::? tn T, , ,o~.n:lll•11' Nn 
VLe"clf.:J¥::S;.) ~w vrr o:.;o~~!-

PARSONS 
BRINCKERHOFF 
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DAS Completed Example 

;. 

wl R=i.1""1ratu1l~ T,::-:..L Si.,.~ t;.'iucaHutt~ Cuo11,limn:-""° c::>~ {o,Q1mit::t l "'P=ffii.~ tiou w ith Cli~u l 
n eed~tdcnnoe<J requ1roe-n1e1~t.s (·1~} 

t:orri:r,sr.~n:-:1": m"t'er .. tt.nr,:.'?llr -"f)ftc:.tt:r..,~Jnn v11'th c::.1ri-wrt-n1":r.ci.te.rdr..tm~ 1" M:}U"" .. ~n,:=-;nt~ .. ~ ~~e r:-::lc\..=ui.J 
Rc..1;1l!'CetiCl1:."1. TC:::"L~ ~~c..11"•.e:r...c!n.CI c:l'ttrf~~ ft.t":j'Hll,,t,....A \.\!Rh~ rr--31~r~o, ru->m;,.a'&lf\(}~ inn'!TZr--"1 '> 

v-n Nu ~ 
Cumn,1:e11t>: 

I h e H!"'..t'Jtl:t'l"-"..rr..cnt:.-:. I ·~ ~=~crbf'.;;"J."t tnl"\.1~m ?'I.Dt be l"' ..... ~.rnptct~d 'tor thl!'=. cA-r::)' ~..:..Ji:lfnL~~a.n asa. .t.br. l!!l~"lf'"t.."lltn1mn 
of-oompt:ancc anatnal me r()Ql:IJrcmc:nt :?< ~ an on:{)Oino. pro11rca3tv-c a~a.ursncc ihat cannot be con1P101cd 
u:,ut ~I& .i .. .,,s;,:n,.:::<n• c,.,1tip!u!t:Ki. T hu RtK1uirttn:u n ~ Tutlll Si,cl:IWl=!.iua v.ia bd =m.,ruc...u ~ rnJ ~1:1t.111i1t'tffl 
v;.,ill: Ou: re1.1:11 rJ?:"""-~ n: .::s:;;~ar1c~ -:::.~t~Jrt.t:•nL 

h)· I lt':Y1a,ctron.!<. ... .-.-.:1 Ir.Io n-( :-ontoran.,nr....-..:,. 1u-r.J11<11n.o ·.s1 l !i reqmr,esn""71,,-. <ff'l<-'ttn3ent .Attnn: ( 1 : ,) 

D&ia11 !f'e-levam devt:uton.e' anCI non c o Drormancee 

N cm.tt i<1.,..,ar,.,.c1 Lu ,.i>:rlto 

Have, l:lll o ... vi"'1:tJ>ui:. w1d N'u 11 Ccnrw,:Ja a1c.,.,. u1;'1Jl1 :.;;1,1r•.>•, ld<!' ru,d I0'4<4t:KJ? 

Y"""-0 
N./A 

c ............ , ,t.. 

i) Applic®l-e- lDC- ironns: {1G} 

I r.ac.:.k 

•rin: - t r_;...,r.Jr s-... ~~.Jon~C~ A 1~nn,r""'-..n.t l lr.'n:1 1[t"'..J1 I ,r.-~1-:,:r..~ 

,...,....,,.,. c ro iu:2n.o 

·1.0.c: :=o:rm sc~mc:n -5'C s:crcct !l.;.tontu,g· 

.. 

[N.ot..e: sut> S:Bc!'.lon JDC a;;r t1,C wuro.& comp:~e tctr t.'?e- rea;· cut2mtee:or> .. l 
Do .:tll LDC r-onn:;. eonfain no i:;.~,::-::r.nd h e,.-- been con-e dly ~gno!!d 0-ff? 

v=O 
T raci< NO 

CuntuAJnW 

N n0 

Ne> !8J 

Tr aels. R .. cu, <Ju I~ vr u, .. 1 tlt.Ululi'-'" (<J-J ua:,..,,..,..;.;..,,) <.>r _,.. ... , :oJ IDC ,i;o:in..,,,, ,t::. f t,\,:.u n~~ wt !!-, .. ,,.,;q..,n .. c1l 
rir-.,.rgn {'Jl l!~- t mr.ic .!-,;cctr<l!n !-.-!:! .C.b!Jl!'l"''"""' Uatc,,,.lr.<1 ,~"'-"U!iJn',1 hn:\ r,n, rcr.c,.n ,::nmpretr:..t nn t hr.o u;c: 1-nrm 
o..'1-d ·tt:, .--.co~o'n.y,i11g ooci.rrr..cntR:C>,lc'N Rcµ-o.-.. · · • 

[/\..'619: ·~ wi'1 DEi ccm1>19!$d tc.r: ti>& fr>m'ISI! ~Jrm .,r,z,t;i;;rs11C£! Subm!e.sf,m t'Or secttcr. .!l'GJ 

PARSONS I 
BRINCKERHOFF · 
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Summary ·· 

•!• PB Quality Management System 

•!• Suppliers & Subcontractors 

•!• Design Production 

•:• Design Assurance and Approval 

PARSONS 
BRINCKERHOFF 



Confidential - Legally Privileged and FOl(S)A Exempt 

EDINBURGH TRAMS 

REPORT ON PROGRESS SINCE COMPLETION OF 
HEADS OF TERMS TO 8TH APRIL 20 I I 

Appendix 16 
Notes from Commercial Workshop - 3 I st March 

<'.llSISSJC,ll)OCUMENTS IIND SITTINGS\HGC ADMIN\MY DOCUMEN'JS\PROJECTS1f.DINBURGII TRAMS • Cl IOOllEOINSURGHTRAMS,PROG!\fSSl\?T.CSAPRI I.DOCX 
5 APRIUOII 

APPENDICES 
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EDINBURGH TRAM NETWORK 

BBUK POSITION WITH TIE REVIEW COMMENTS 

SUMMARY· Of RESPECTIVE POSTlor.Js 

ITEM INFRA CO 

BB Siemens 

HGl £5,120,000 £29, 700,000 

I £3iJ,_820,000 

HG2 £5,120,000 £6,500,000 

£11,620,000 

HG2a 

{Part of PW below) £2,150,000 £0 

I 

I £14,ooo,ooo I 
Aux £200,000 

PW Value £14,100,000 £10,000,000 

PWPrelims £7,200,000 £3,000,000 

-tie Review 

BB Siemens 

£1,500,000 £7,500,000 

I £9,000,000 

BB 

I 

Cons 
Siemens 

£2,700,0001 £5,800,000 

3> included £2.2 million Design 
£8,500,000 

£1,350,000 £0 

£10,000,000 

£200,000 

£6,600,0001 £10,000,000 
+Structures/ Depot already executed 

£5,000,000 £3,000,000 
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EDINBURGH TRAM NETWORK 
BBUK POSITIOIII WITH TIE REVIEW COMMENTS 

BBCUK 

RE STARl UP COSTS 

Prelims (Not Received) 

Priority Works Prelims- Desicn 
. Ext cs 

BilCUK (£3CCK orig;nal ·• £40CK tcp up) 

Rarnp Up (Aug I Sept) 
(Airport to Haymarket Scope) 

Pr iority Works 

Pri:ices Street TM/Enabling Works 
Haymarket Yards 
AS ($28) 

Depot Access Bridge 
Cepot - Buildi:ig 

Cepm - Externai 
Mi~i Test Traclc• 

Auxiliary W orks 
lA Maintenance 
Testing SA 
Sewer Linir.g a: Water cf Leith 

!Je:noiit:on P!cts 97 /102 
AS Me;fntenance 
Strucrures General 

Depot 
Site C:earar.ce I Contamination Testing 

Ta rget Price On Street Works 

-:-esting of Subformation 

Princes Street Cutstar.dir.B Works 

INFRACO PICTURE 

£10,240,000 

£700,000 EOT included 

fS,120,000 Payment 1 

£5,120,000 Payment 2 

f5CO,OOO per period (x4) 
El00,000 per period (x2) 

£700,000 per period 

£400,000 Aug I Sep, 

£550,000 
£875,000 

£750,000 
£518,000 

£1,0C-0,000 
::2,650,CC-O 

£600,000 

£105;000 

!':110,000 

£70,000 
El00,000 
£525,000 

:3,540,000 

£2,000,000 
£40,0CO 

£400,000.CO 

£350,000.00 

}·~·.~ 

TIE REVIEW COMMENTS 

Consider not underpaid at Period 38 
based oo D Murray Paper - fO 

£1,SC0,000 Payment 1 

£500,000 Payment 2 

£2,200,000 linked to completion of Design as completed 

Seems reasonable Subject to check on volume ol 

ditto 

} 

? · relates to PSt TM Works 

£4,800,000 
}- El.7m relating to Depot 

Issue of principle over Structures I Depot 
ES,400,000 
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EDINBURGH TRAM NETWORK 

COMMERCIAL MEETING: INFRACO /TIE/ CEC : 31 March 2011 
SIEMENS 

RE ST ART UP COSTS 

Material Assets 

(fncludes Engineering Input) 

?relims (Not Received) 

Pre!lms (Under Recovery) 

Priority Works 

Systems 

Priority Works Prelims 

Siemens 

INFRACO PICTURE 

39,000,000 Headline 

(11,000,000) BAMT/W 
(3.000.000) Other Materials 
25,000,000 Payment 1 

4,500,000 Payment l 
6,500,000 Payment 2 

£25,000,000 less relevant 
materials 

allowance above 

£494,000 per period 

TIE REVIEW COMMENTS 

Supply & lnstal from Original CPA 

(Excluding 'Engineering Input') 
7C°Jb is materials 

Prelims (Not Received) 
Prelirns (Under Recovery) 

Res tan Costs 
If Design Assurance Complete 

25,000,000 
17,500,000 
10,250,000 
27,750,000 

114.000,000J 
(3.000,000) 
10,750,000 

£0 
£0 

£ 500,000 
£2,000,000 

£7,000,000 
£3,750,000 

Period Valuation as works executed Process and Principles likely to be agreed. 
Values to be applied 

Seems reasonable 

-· 

Payment 1 
Payment 2 

Payment 1 
Paymen: 2 
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Suzanne Smith 

From: 
Sent: 
To: 
Cc: 
Subject: 

Colin, 

Gregor Roberts [Gregor.Roberts@tie.ltd.uls.] 
04 April 2011 15:46 
csmith@hg-group.co,uls 
Richard Jeffrey 
FW: Hg Report attachments 

Richard .asked that in Dennis's absence that I commented on the figures which you sent earlier 
on today. The PDF .sheet collated and circulated materially reflects what was discussed in 
the mee~ing on Friday. Some comments which I would add are: 

Siemens sheet 
* ,Although not on the whiteboard (Infraco picture), it was noted by Axel that an est imated -
£18m would come out of the systems priority works which relates to the materials payment 
which Siemen.s included in their proposed 'Payment 1' 
* Although not on t he whiteboard (tie review comments), but for context a comment should be 
added "le~s BAM T/W & Other materials" against the -£14m. Likewise a comment "Already 
installed/Certified" should be noted against the -£3m at the top of the page. 
* For clarity, the £7m and £3 . 75m payments 1 & 2 should move down in-line with the £10.75m 
sub-tatal 

BBCUK Sheet . 
* (Infraco picture) Against the Auxiliary works the Structures General number should be 
£3,400,000. The figure included on the sheet was incorrectly noted as £3,540,000 in the 
not es. 
* · The (Infraco picture) Auxi liary notes on the whiteboard had a sub- total of £6,375,000. 
This sub-tot al should be £6,350,000 with the amended £3.4m figure (there was a previous 
addition error of +£25k on the whiteboard) 
* All of the tie comments noted look in-line with my expectations 

Summa~y of Respective positions 
* The summary picture reflect s what was on the whiteboard. For accuracy, the HG2 Siemens 
number (tie review) section should read £5,750,000. This matches the back-up on the previous 
sheet ·and was only noted as £5.8m as a summary view on the whiteboard, this should be amended 
for clarity of the build-up, and the totals amended below. 

Other than that I believe the summary to be a fair reflection of what was noted on the 
whiteboar9 at the meeting. 

Regards, 
Gr~gor 

·Gregor Roberts 
Finance Director 

Edinburgh Trams 
· · Citypoint 
· 6s Haymarket Terrace 
Edinburgh 
EH12 SHD 

l 
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Confidential - legally Privileged and FOl(S)A Exempt 

EDINBURGH TRAMS 

REPORT ON PROGRESS SINCE COMPLETION OF 
HEADS OF TERMS TO 8TH APRIL 20 11 

Appendix 17 
Re-Mobilisation Payments - Bilfinger Berger/Siemens Split 

CR~-;/C:\OOCtJMi:Nl'S ANOSF"I nN-.:;S\HGC ADM!N\MY ~OCUt11iN'l'S\l'ROJr.crs\F01NBURVH TRAMS, Cl ICOJU:OIN8URCI rf.kAMS·P~OGSU:.SSRP'f CS;.\PRI I.OOCX 
SAFRfl'.!011 
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BtLFfNGER BERvf.R 
lci•rll 

SIEMENS 

At',acfrmenfs ETN{SPM)T!E"'IPAB$CF8..ABD:J05ll022 TPS materiaf values: {t:rn coj 
Oraft Certificate of.Vestfng o(M.ateria.ls 

cc: .Alejandro Urri2a, CAF . 
. Ke!Vin Russell, Bilfinger Be,9e1: 
Axel Ecl<hom. Siemens. · 
:Susanne· FersclT, Siemens 
P~t~ick Scully, Si6mens 
Mretl Bra1'denburger, Siemens 

R~"OE<' fle<Jl)"tCt<ii u~ GM!$.1 ~~·....., O'f~ ·,.w, ()·,,.,..t.(,,y :P,.,1., 'N:M•pi\'C""'".lm V.M<8!S R~o,nn 1:n,Jaix'U;W.,,,,,,. Ccm~ ... llc)· 2illlflGU . 
. 5ls,..,11s ftc Rcif,,io?cd ~· $irW,t>in Si•,.,_,,$~ ·l"~f Caml>c(l<!\i St.rra'; OIJ:66CIU R;ial.,..."Od n &rF.cl t. Wa,in CC."rf;a(l'ftl<z 7.11& !7 
C»'ld'\Je>!:i~ Y /w.li>r$ l'co•.<c~'"'•& SI'. l'l!)(lili'.d-,.~dO~ Ju n.rnct.r:16.26200 it.,u.._ O:_DU.:loo,. ~1~'11<1 n Sf",<\ f!I?- A.;wo1~ 
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EDINBllRGH TRAM NETWORK,INFRACO CONT~CT 

CERTll:ICATE OF VESTING Of .N!ATERIALS 

·1 his .Cert:ifieoJe Js for tile beneftt oHJe Limited (<:ornpany numg&f ~'C230949) .ior and' on betialf aS; 
· .oHtia.-Cify of EdinbiJrgh Council .(~CE¢,'~ vihos"e _r~stered office is.at ·City GhaIUbCfS. High stree!,· 
Edln'oor-gtt, M!dJotlllan, EH1 1-YJ ('tlft ) and relates. to the "·a.sting of .Uie Matevals aod 'Patts 
d.0$Cribc;l iq S.!ltiedufe l hereto att~l]ed and im"l;lmiod to to,m prul oftha fnfraCQ y.jprl<s in re~pecl 
of the &linhurgh, rram-Networ,k.· · · 

'Ne pjetnens plc ofFataifa'y Hoose, Sit Wd[Jam Siemens Square, Frirr.:ey, C:ambcrtey._.GUJ16 8QO, 
. 'E.ng~ftd. ln consider.a~ of tl&'s <1greenienl · to make payme.i)l lmcJer the lnfr:300 Contract ~<> 
:s;~me-n:i of tile sum-6ffive Mi:tion, Seventeen Thousand, Two·Hu.ndl'ed and Ninety Soven Poonds 
and Sew,nty Twu Pem;e {£5,017 .297.72 (ex:dusi11e of VAT} on or before [INS[ m D,\ T~l in respect 
ofthe Materlals and Parts, l1ereby warrant~ u~tiri ake to tie that-

1 thE: ~la!erlals and Parts i--s!ed in Sdtedule 1 -~~ interu:led for in~or-ation fo the 
E.d.11bvtQh Trams ~two,_k (U)e "lnfrooo Wo*~,-~ 

ri ncUrin~_r.erJ!Bir\$ to be c;!ooo to tile Mtllcrt.ils 011-'a_its to -0omp.e\o ths.iiame, up toJha 
point of their Incorporation in the lnfraoo WOt11s.; 

·.3. the M~tetjals ~nd Pam. heye l?~n-sel aparHrom f.Jt\Y thJtd_p;;Hty property aad stored 
at the Siemens wt1rehou$e stt.uate at Unh 98'; Simp~on Ro.ad, Broicl1l411, EH52 5NP 
.(th~ •Premises·, and have been clo,arly and vls~ry marked, so fQr as practicable. in 
:order lo indenlify such Ma!eriaf.5 ·and Parts a$ befonging _t() -C.EC and tiave been 
Ioo'ntffied for use irt the lnfraco Works. 

·4 pr()perty in 1.he Material$ and Par1.S .. (incJ-1,1di~s but JJot-1,mrted to ~upphes received by us 
irOfTl .~ t,fii!tl i:,~rty ro.c it1corporat1on in ~ ft.atena s and Parts) is ·.rested absolutely in 
us and the Materials ar!f,i farrt"? ar.e free from all Security lntere~~. encumbrances, 
~harges or third party rrghts oh iny kind and we are able to pass tit!e to CCC fo the 
Materials a.nd Parts ~bso!utQty; 

ij the Material$ .ar,d Parts era in evsry respcct -:n accordance with the requ1remenis of 
LJ1e lr!f~o Ccmlrdct;. 

S . the Materials and !'-ads ~hall at. a!I ti,ne.s aftedhe ~fo.t.e oJ this Cert ficmo be insured by 
t fe by way of the OCtP ln~tJi:all~".i .taken o.ut 1;1nd main alned in full f.cm:e and effect by 
lie for the required term: 

7 the ~arerials and Part$ ~~n be ln:,pevt-et:t. atthe Prcrn1$e$ .:it any lime t1pon r~asonable 
n9ij~'~Y tie and/or tie's Rtrpres.entative or by its ~.ul~ ~ut~orised agents; and 

8 ~e sf},111 n~ flxoept. fi;,r use on the lnfraco Worl<s. ~move or causo or pcrmi! the 
Materi.als or Parts tQ be. mo\leQ. Qr. removed from the Prertl!~~. 

1J\le d.ectare fuat property in the Materials- and Paris shall umxmditionally vest ill CEC irt 
accoroanco i,,y_ith Clapse 9- ot the lnf1aco ContraQ-t llpM receipt c:f: !he interim payment referrea to 

·ab.o~. · · · ... 

--·- ·--- 1, 
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EDINBURGH TRAM NETWORK-INFRACO CONTRACT 

Nothing contained in this Certificate or the lnfraco Contract or any payment that may be made to 
us in respect of the Materials or Parts shall be taken as any approval by tie and/or tie's 
Representative that the Materials or Parts are in accordance with the lnfraco Contract. 

We shall indemnify and save harmless tie from all costs, claims, demands, losses and expenses 
of whatsoever nature arising from any loss or damage to the Materials or Parts howsoever arising 
and any breach or non-observance of any of the terms contained in this Certificate save to the 
extent that such loss or damage in insured by tie in the matter described herein. 

Executed for and on behalf of tie Limited 

Dated 

Signed by 

We Siemens pie of Faraday House, Sir William Siemens Square, Frimley, Camberley, GU116 800, 
England engaged under a contract (''lnfraco Contract") dated 08 May 2008 by tie Limited for. and 
on behalf as an operating company of City of Edinburgh C,ouncil 
warrant that the statements made in provisions 1 to 8 above are true arid correct and that ali the 
actions referred to have been taken. 

Executed for and on behalf of Siemens PLC 

Authorised Signatory 

Full Name 

Dated 

Authorised Signatory 

Full Name 

Dated 

2 

. . ~ 

~. . 
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EDINBURGH TRAM NETWORK-INFRACO CONTl~ACT 

SCHEDULE 1 

SCHEDULE OF MATERIALS AND PARTS 

The Material and Parts are detailed herein in sheet reference 
ETN(SPM)TIE!PAB$CF+GABD#054022- entitled 'TPS material values'. 

- - ---3 .. __ - ··- ---. .. --- ------ ~ -- ·--·· Si,~r:1 (.~n~~ 1,, : .. c -Vest ing C<.:rtHJt: ~,(~ 
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Edinburgh Trams Project 

Review of Progress and Management of the Project 
January 20 I I to June 2012 

-FO A 

·EDINBVR.GH · 
111£ CITY OF £011'1BURGU CO UNCIL 

4.0 APPROACH TO BRING A MANAGEMENT STRUCTURE TO DEAL WITH 
THE PROJECT CIRCUMSTANCES 

The following attachments define: 

o Meeting Hierarchy 

• Governance Meeting Diary 

• Governance Meeting Descriptors: 

o Joint Project Forum and Principals Meeting 

o Project Delivery Group 

o Programme & Risk 

o Tram Commissioning & Integration 

o Design, Consents & Commercial 

o Utilities, Princes Street & Construction 

o CEC Control / Consents 

o Communications 

o Lothian Buses - Ready for Operations 

o CEC Tram Briefing (Tuesday I Thursday) 

o Leith Works 

o Client Instruction and Control (CEC/Turner & Townsend ("T&T")) 

o All Party Oversight Group 

o City Centre Elected Members 

It was agreed at mediation that a consensual approach be adopted to manage the project. 

~. This called for tasks to be split into the component parts, with a facility for escalation to a 

more senior level within the project without causing either party to call for dispute 

resolution. 

The role of the Independent Certifier was agreed by all the parties. 

To date, the Certifier's opinion has been sought and given on five occasions. There have 

been no challenges to the opinions and there are no disputes. 

Cf\l/SS/C:ll'ROJFCfSIIDiN'JUR<.-i TRAMS· C: 110031 HP-f'ROGRl:SS RFVILW RFJ'ORT (TO JUNE 2017).RLV 2.DOCX 
MAY101Z 

PAGl:4 
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Edinburgh Trams Project 

Review of Progress and Management of the Project 
January 20 I I to June 2012 

O A 

S.O CLIENT CONTROL AND REPORTING 

~EDINBVR.GH· 
THF. Cl1'Y OF EDINBURGH COUNCii. 

In order to exercise control and ensure accurate recording, all control meetings are 

minuted and agreed. The attached documents illustrate the range of issues being 

managed, which are then reported to CEC Tram Briefing meetings, chaired by CEC CEO 

Sue Bruce, and thereafter to the Joint Project Forum. 

• Joint Project Forum Agenda and Minute 

• Joint Project Forum and Principals Meeting Agenda 

• Client Instruction and Control (CECfTurner & Townsend) 

• CEC Tram Briefing 

• Lothian Buses Integration meeting 

• Utilities, Princes Street & Construction 

• Design, Consents & Commercial 

• Programme & Risk 

• Tram Commissioning & Integration 

• Communications 

• Test Track handover 

CJ\SISSIC..~u·mJOCTS\a)!NfltlRGH TIW1S • Cl 100)1 Hl',PROGRFSS RJ,"VIEW RU'ORT ( ro JUNE 2017),Rf.V 2DOCX 
M11no12 
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'!W!alllll Edinburgh Trams Project 

Review of Progress and Management of the Project 
January 20 I I to June 2012 

6.0 PROGRESS PROGRAMME AND NEXT INITIAT IVE 

The following papers are attached: 

·EDJNBVR.GH· 
T HE CITY Or EDINBURGH COUNCIL 

o Notes of Planning and Programming meeting with lnfraco, CAF and T&T 

o Planning Options paper presented to the CEC Tram SMT 

• Option York Place proposal 

The notes from the Planning and Programme meeting reinforce the contract programme 

position. Notwithstanding this, since March 20 I I the project team has worked together 

to merge the programme critical dates in order to secure agreement on the maximum 

advantage on dates possible. The Planning Options paper and the York Place proposal 

illustrate this driven approach. 

The project composite programme to completion created and held by the Client will be 

ready for Board approval in September 2012. This programme will provide for Bilfinger 

Berger, Siemens, CAF and Lothian Buses' operations. 

C:1\S/SSIC:IP1\0j•CTS,EOINBURGH IIV\MS · Cl 100)\EIP-PAC>(;Rl;SS I\EVILW I\EP<)1\T (l'O JVNI: :,012) REV 1J'l0<.:X 
MAY701l 

PAGf.6 
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9'.1!111 Edinburgh Trams Project 

Review of Progress and Management of the Project 
January 20 I I to June 2012 

F SA 

7.0 FINANCIAL BRIEFING REPORT- MAY 2012 

7.1 Purpose 

~EDINBVR.GH~ 
THE CITY OF ED INB URG H COUN CI L 

The purpose of this report is to brief the incoming Transport, Infrastructure and 
Environment Convener on the evolution of the capital cost of the project from the period 
leading up to mediation to the current point in time and the future forecasts. The briefing 
also includes detail on the business case appraisal and review on the project that was 
undertaken in the summer of 20 I I. · 

7.2 Pre Mediation 

In the period prior to mediation a significant amount of effort went into identifying the 
likely cost of the project within a range of possible outcomes should the cont ract with the 
lnfraco consortium be progressed or terminated. 

During the period in the lead up to mediation, the Council's then Director of Finance 
requested that a member of his own team form part of the finance team at tie Ltd {tie), 
with a view to the Council having a greater_ degree of transparency in relation to project 
costs. 

As a result of this, a group was formed that included tie's senior team and commercial 
team to assess the range of possible outcomes. CEC finance were a strong part of this 
group to ensure that the process was driven hard and that a full financial picture could be 
understood by the Council in advance of mediation. In addition to this, tie had already 
had a number of views on the likely commercial/contractual impacts from a number of 
sources, including legal and quantity surveyors as a result of previous commercial 
settlements they had attempted with the lnfraco consortium as part of the commercial 
strategy they were following at that time. 

The results of the various financial outcomes were then plotted on a spreadsheet with a 
working title of "Deckchair". 

Prior to mediation, tie had also employed consultants, Gordon Harris Partnership and 
T (?ny Rush to pursue settlement of the commercial issues with BBS. 

It became apparent from the pre-mediation work outputs that tie's commercial 
assessments of the likely outcomes were of a very hard line when compared to the 
assessment of where the culpability for delay fell. It has become clear that the dominant 
cause of delay to the works was the delayed MUDFA utility diversions. 

The hard line tie were taking was also apparent in the position Tony Rush was advising 
versus the in-house tie commercial team. At that point tie was forecasting an estimated 
outturn cost of £638.2m to finish the line to St Andrew Square. This sum took no 
account of exclusions from the contract but did include tie's assessment of delay costs. 
The settlement deal {named Project Phoenix) that Tony Rush was discussing with lnfraco 
at the time would have resulted in an anticipated final cost of £760.3m with define9 
exclusions still sitting outside the settlement. 

The detail of the two positions is highlighted in Appendix I (Deckchair vs. GHP view 
28021 I). The baseline for the position Tony Rush took in his assessment was the 
"Phoenix" deal he was discussing with lnfraco. The Project Phoenix proposal was the 
baseline for lnfraco's discussion at mediation. 

Cl<S/SSIC,U'I\OJ£<.'"fWOIN6UR<~ I TJ\AMS • Cl 1003\ El'P.PR<X,~tiSS RtYIOW REPOI< I ( f'O Jl!NI: 2012)-RtV 2.000( 
MAYi012 

t'AGI; / 

\NED00000134 0233 



m.,)l!l!lll!J!!!I Edinburgh Trams Project 

Review of Progress and Management of the Project 
January 20 I I to June 2012 

·EDINBVR.GH· 
TII E CI IY OF ED INBURGH COUNCii. 

7.3 Mediation 

Work continued on the financial forecasts in preparation for mediation. The "Deckchair" 
·spread sheet (Appendix 2 Deckchair v I) remained the repository of tie's financial 
forecasting. These forecasts were then presented to the full CEC/tie mediation team. 
The range of scenarios included in these forecasts were as follows (the deckchair 
spreadsheet also had a range of potential termi nal points, the forecasts hig~lighted below 
were tie's view of St Andrew Square as the terminal point; 

• Settlement with the current contractor (Assumes lnfraco walks away and re-procure 
with a new contractor). All numbers in this scenario were tie's assessment. 

High £698m 
Medium £659m 
Low £646m 

• Phoenix proposal (Baseline proposal from lnfraco on settlement) 

lnfraco view £747m 
Tie view (high) £749m 
Tie view (baseline) £682m 

7.4 Settlement with the Current Contractor and Re-procure 

This scenario seemed to be tie's preferred strategy with mediation in mind. There are a 
number of fatal flaws in the assumptions that tie made in this scenario. For example, the 
cost of settlement with lnfraco was forecast by tie at £33m, which was essentially the 
balance of entitlement for work done set against work certified to date. This number was 
not cognoscente of any contractual entitlement lnfraco would have had for delay 
(MUDFA delay being the dominant cause) or disputed design changes for work that had 
already been undertaken. In addition, this forecast assumed a new contractor would be 
able to take up where lnfraco left off without any risk allowance being included and 
without any "bad project" premium being allowed for in the price. In addition, there was 
no indexation built in for materials that would be required where the price would have 
changed in relation to the original contract sum. It is also important to note that tie had 
priced the on-street section from Haymarket to St Andrew Square at £ I 9m and did not 
allow for any significant risks for the on-street section at this time, nor did they allow for 
any extension to the programme as a result of having to re-procure. 

=s/C;\Pf\OJtCTS\fOlNBURGH TRAMS . Cl 10031 ETP PROCRFSS Rl'VIEVI l\EPORT cro JUNE 2012)·1\EV 2.00CX 
MAY201l 
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~-11!!!1 Edinburgh T rams Project 

Review of Progress and Management of the Project 
January 2011 to June 2012 

7.5 Phoenix Proposal 

THE CITY Of ED I NBURGH COUNC IL 

As highlighted above, the Phoenix proposal represented lnfraco's opening pos1t1on at 
mediation. tie's negotiating standpoint on this proposal was that a deal could be achieved 
which would have resulted in an anticipated final cost of £682m compared with the 
lnfraco proposal, which would have resulted in an anticipated final cost of £747m. 

On closer examination of the lnfraco Phoenix proposal it became clear that there was 
c£80m of exclusions in this proposal which may have resulted in a similar addition to the 
final cost of the project, had CEC signed up to the Phoenix proposal as it was. 

7.6 Separation 

As highlighted above, tie would have preferred to terminate with lnfraco and re-procure. 
This went against all the advice that was given by independent advisors at this time. 
During the initial stages of mediation, there was a significant amount of discussion 
between tie and CEC (including CEC advisors) on the assumptions tie had made in the 
forecasts for separation.. It soon became clear that tie had not considered a number of 
cost headings at this time which would have had a significant impact on the final cost. In 
very broad terms, these items were in the order of £ I 50m for settlement, professional 
costs, bad project premium risk. systems re-procurement risk, and inflation, which would 
have potentially resul ted in a final outturn cost of at least £800m. Appendix 3 
(Optioneering 7 March 20 I I) shows the working papers from mediation for this 
eventuality. 

7. 7 Settlement on Heads of Terms 

During the course of negotiations over two to three days at mediation, there were a 
number of offers and counter offers exchanges between the parties. 

CEC's first offer to BSC was for £304m for the off-street section. At th is point there 
were still a significant number of exclusions that sat outside the off-street price which 
were estimated at £80m. This price did not include for the remainder of the on-street 
works, which were thought to have been in the region of £20m. When the shape of this 
deal was added to the rest of the project costs, the estimated anticipated final cost was 
thought to be in the order of £73 Im. 

lnfraco did not accept this offer and returned with essentially an updated Phoenix 
proposal of £404m, which was only for the off street section. When r isk, exclusions and 
the remaining project costs were added to this number the final cost would have been 
£814m. 

CEC then replied with a final offer of £362.Sm for the off-street section, with no 
exclusions and lnfraco taking all the risk with the exception of minor utilities. By adding 
the rest of the project costs, £30m for risk and £22.Sm for the on street section (which 
was an estimated figure and hadn't yet been negotiated) the anticipated final cost was 
£743.Sm. The breakdown of these numbers can be found in Appendix 4 (High Level 
Budget Proposal Total Project v 1.1 ). 

CRS/SS/C:ll'ROJlC!WJ)IN8tlR(;H TMMS · Cl 100)\ ~"TP-l'ROGRF.SS l\~Vl!W REPORT (TO JUNE 2012)-REV WOO< 
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!'1-.i.WI Edinburgh Trams Project 

Review of Progress and Management of the Project 
January 20 I I to June 2012 

7.8 Pre paration for 30 June Council Report 

·EDINBVR.GH· 
TII E CITY OF EDINBURGH CO UNCli 

The report to Council on 30 June 20 I I, examined the options that were available to the 
Council following mediation. The work in preparation for the report included a thorough 
financial appraisal of the various options. In the period running up to the Council meeting, 
confidential briefings were provided for members to examine the detail that supported 
each of the scenarios. In addition, the report to Council also included the findings of an 
independent examination of the Business Case for tram by Atkins (covered later in this 
report). 

At that point in time, there were three options available to the Council. They were as 
follows; 

to continue to attempt to secure the completion of the project under the existing 
contract; 

to separate from the current contract and pursue matters either through the courts or by 
agreeing a commercial settlement with BSC, outside of the courts (this option would 
require decisions to be made subsequently about whether the project should be cancelled 
entirely or re-procured, either immediately, or at some point in the future); or, 

to complete the project as far as St. Andrew Square/Yark Place on the basis of the terms 
outlined during the mediation talks, with a sub-option to complete only to Haymarket at 
this stage. 

In evaluating each of these options from a commercial, legal and financial point of view, 
the Council worked with McGrigors and Faithful and Gould to assess the likely outcomes. 
McGrigors were able to provide legal advice on the liabilities and obligations tie (and the 
Council) had under the current contract that would have to be settled on exit, either 
mutually agreed or contested. Faithful and Gould were to provide the commercial 
summary of the likely quantum should the project be re-procured and were able to 
provide valuations for each of the legal obligations and assessed risk. 

The McGrigors report forms Appendix 5 - (McGrigors scenario report DRAFT) of this 
document and the Faithful and Gould report can be found in Appendix 6 - (City of 
Edinburgh Council Report Rev 3 _) Final). The McGrigors report, while in draft form 
was essentially complete and only required some final comments from tie. 

The financial evaluations of each of the options were as follows; 

Option I 

Option ii 

Option iii 

£1.0SSbn 

£687m to £1. 14bn 

£773m 

The detail that underpins each of these numbers can be found in Appendix 7 -
(Scenarios) . 

Option iii was recommended on the basis that completion of the first phase of line I a 
from the Airport to St. Andrew Square/York Place was the only option that will, with a 
strong degree of certainty, produce a tram line for Edinburgh, as the first building block of 
a future network. This option also produced the more favourable business case and the 
greatest return on investment. The option provided full and final settlement with lnfraco 
'for all historic claims. 

~SISSICc.PIIOJF.(.oS'8)1NSURGH 1'1\AHS • C 1100)1 ffi'.Pf\0GR£SS RcVIEW RF.PORT (TO JUNF. 2012),Rf.V 2.DOCX 
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Edinburgh Trams Project 

Review of Progress and Management of the Project 
January 20 I I to June 2012 

7.9 Business C ase Review 

~EDINBVR.GH~ 
THE CITY OF EOIN BURG II COUNCIL 

As part of the options appraisal and in responding to a previous Council motion, officers 
appointed Atkins to undertake and audit of the tram business case. The Atkins report 
tested the reasonableness, credibility and assessed whether the process and tools used 
for the production of the business case were fit for purpose. The report concluded that 
the process was in line with standards and comparable with other schemes. The full 
Atkins report is included in Appendix 8 - Edinburgh Tram - (Business Case Audit Final 
Report). 

In addition the patronage numbers were re-examined from the business planning numbers 
that were produced in 20 I 0. These numbers showed that the optimal terminal point for 
the truncated tram line was St Andrew Square/York Pl versus the option to truncate at 
Haymarket which would have resulted in an estimated operating deficit. These numbers 
and plotted on the graph that forms Appendix 9 - (Cumulative Revenue Figures). 

7. 10 Budget and Risk Preparation for August 25 20 I I Council Meeting 

In agreeing the Edinburgh Tram Report to Council on 30 June 20 I I, the decision of 
Council set out a number of actions for Council officers. One of the key work streams 
that then resulted was the detailed analysis of risk and the further development of the 
budget based on the negotiations with the consortium over the settlement agreement. 

A full review was then carried out on the key project risks against the proposed budget. 
This review included several workshops with the Council project team and also the staff 
that remained within tie. These sessions were chaired and scrutinised by Faithful and 
Gould. The numbers were then validated by Faithful and Gould. The Faithful and Gould 
report is included in Appendix IO (Final - Settlement Agreement Budget Report Rev A). 
The review considered the robustness of the financial assessment as presented to Council 
on 30 June 2011 and was updated as new information became available. 

The revised budget report was then produced based on the assessment of all the work 
that had been undertaken over nearly a two month period to assess the budget and risks. 
The key risk to the project at that time, as now (though diminishing daily) was utilities 
requiring to be diverted. 

The detailed budget and risk assessment is included in Appendix I I - (Post MOVS Budget 
Development - Updated 26 Sept 20 I I). 

7. 11 tie Ltd close report and financial consequences 

~hen the Council made the decision to replace tie with Turner and Townsend (T& T) as 
project managers, there was a clear handover put in place to ensure that the Council and 
the project were not exposed. Turner and Townsend were introduced to the project in 
a phased manner with tie staff leaving over the period of 3 or 4 months ensuring an 
adequate handover was in place. 

In addition, to ensure sign off by the tie Project Director, a template document was 
produced to ensure that each project manager in tie provided a sign off document for 
their particular work stream, highlighting and issues which may impact on the project 
going forward. 

This document was then signed off by the tie Project Director as an accurate record of all 
he was aware of. 

CRSISSIC:IP!lO)f<: 1 S\EOlNBURGl l TRAMS • C 110031 ~ fl'·PROGR!;SS REVIEW REl'ORT (TO JUNE m12~R.V 1.1'>00( 
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Edinburgh Trams Project 

Review of Progress and Management of the Project 
January 20 I I to June 2012 

7.1 1 tie l td close report and financial consequences conttd 

·EDINBVIZGH~ 
THE CITY OF EDINBURGH COUNCIL 

Subsequent to tie's departure, it became clear that the close report did not take into 
account a number of historical utility issues, primarily in relation to Scottish Water assets 
and the commercial difference that existed between tie and Scottish Water. The tie 
Close out report is included in Appendix 12 - (tie close Report Final 2810117.10). 

7. 12 Turner and Townsend 

~ince T&T took over the project management of the lnfraco, Uti li ty and CAF elements of 
the project, there have been negotiations around moving to a capped fee. These 
discussions have now been concluded with a price of £7m agreed as a capped some for 
the core works. In addition, T&T have agreed that where Council skills can be utilised to 
undertake a task within their team, they will make use of those resources which will 
derive further savings. It is also important to point out that due to the lack of skills in tie 
previously to deal with utilities additional resource has been required to manage this area 
due to its complexity. It is likely that by the end of this summer, utilities will be 
substantially completed. 

7. I 3 Project Budget - August/September 20 I I 

At the time the project budget was set there were a large number of uncertain items for 
which the risk/contingency allowance was identified totalling £34m, as work on th.e 
project has progressed more clarity has emerged on these items. 

The key project risk as highlighted earlier is that of utilities. Generally speaking, the 
further away from project completion the greater is the risk exposure. In the case of 
utilities we are only a few months away from completion which means that there will be 
greater confidence in the risk profile of the project at that time. The uncontrollable risk 
of the weather remains. In the case of this project there were some significant risks in 
September 20 I I. Since that point in time these risks have either crystallised, been 
mitigated through management action, have reduced/not materialised or still remain as 
risks. 

Those risks that have materialised have an associated cost which has been met by drawing 
down from the risk allowance. There have also been significant managements taken to 
date to mitigate risk, such as allowing the complete length of Shandwick Place to be 
handed over the contractor which has delivered programme efficiencies. 

A number of opportunities exist for the project- these are items that will benefit the 
project in terms of cost or time. Any opportunity that is realised increases the risk and 
contingency allowance. 

Since September 2011 considerable progress has been made and the project is much 
clearer on the challenges that face it. As such a large number of items have moved from 
being categorised as risks and are now being factored into cost forecasts. As a result of 
this the project's risk exposure has considerably reduced. 

Current drawdown from risk allowance 

The drawdown, as at period I, from the risk allowance is £3 .545m. This figure is primarily 
in relation to risk drawn down for utilities costs, partially offset by savings made from de­
scoping work in the Forth Ports area from the original contract and savings made on 
Siemens track equipment and poles. 
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Edinburgh Trams Project 

Review of Progress and Management of the Project 
January 20 I I to June 2012 

7.13 Project Budget - August/September 201 1 cont'd 

Area-by-area budget breakdown: 

lnfraco - Off-street 

Position 25th August 

r HE CITY OF EDIN BURGH CO UIICIL 

The original budget for the off-street section was £360.06m. This figure provided for a 
base contract sum of £362.Sm with an assumed saving of £2 .44m relating to value 
engineering in the Forth Ports area. In addition a specific provision of £ 1.1 m was made 
within the original risk allowance (of £34m) for risks in this section. 

Current Position 

The current forecast spend on the off-street section is £360.30m. The Forth Ports value 
engineering has been instructed and the £2.44m saving realised. 

lnfraco - On street 

Position 25th August 

The original budget for the on-street section was £38.Sm. This figure comprised a base 
cost of £45.Bm with an assumed saving of £7m to be found through value engineering 
initiatives. In addition provision was made in the risk allowance for two types of item­
£2.772m for pricing assumption variations and £ I .35m for specific risks in this section. 

Current Position 

The forecast spend for the on-street section is £40.506m. This pos1t1on takes into 
account the delay in signing the settlement agreement in September 20 I I due to the 
Council decisions on 25 August and 2 September 2011 and also takes account of the 
programme benefits gained to date in Haymarket and Shandwick Place. 

Utilities 

Position 25th August 

The original budget {at 25th August 2011) for util ities was £2.91 m. In addition a specific 
provision of £ I 6.6m was made in the original risk allowance for utilities made up of delay 
and direct cost allowance. 

Current Position 

The current forecasted spend on utilities items for the project is £ 18.61 m. To date 
changes of £4.861 m relating to utilities have been approved and this sum has been drawn 
down from the risk allowance. It is anticipated that a further £. I 0.839m will need to be 
drawn down from the risk project over the course of the project. 

Explanation of Movement 

As work on the project progressed alter September 20 I I it became apparent that the 
scope of the utilities work was considerably greater than had been anticipated or included 
in the tie close report. McNicholas Construction Services Ltd has been engaged by CEC 
to work on utility related items and whilst the cost of that work is more expensive than 
had previously been anticipated it has significantly mitigated the risk of delay to the 
project's completion date. It should also be noted that tie's assessment of legacy works in 
Leith Walk was£ I. Im, now expected to be c£2.7m. 
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Edinburgh Trams Project 

Review of Progress and Management of the Project 
January 20 I I to June 20 12 

7 .1 3 Project Budget - August/September 20 I I cont'd 

Area-by-area budget breakdown: 

Trams 

Position 25th August 

· EDINBVR_GH· 
THE CITY Of EDINBURGII COU NCIL 

The original budget for the tram vehicles (CAF) was £62.4m. There was no specific 
provision for any risks related to the contract for the provision of the tram vehicles. 

Current Position 

The current forecasted spend on the tram vehicles is £63.65m, £. I .25m above the original 
budget. This sum will need to be drawn down from the risk allowance. 

Explanation of Movement 

The increased cost forecast for this area is attributed to the finalised contract amount 
with CAF being excess of budget and exchange rate fluctuations around the time of 
contract settlement. 

Project Management 

Position 25th August 

The original budget for project management was £275.53m. There was no specific 
provision for any risks in this area (see risk budget section below for detail of general, 
project related risks). 

Current Position 

The forecast spend on project management is £273. I 9m, which assumes a credit of £Sm 
for the sale of surplus trams. In the event this didn't happen the forecast would increase 
to £278. I 9m, which would be an increase of £2.66m on budget. 

Explanation of Movement 

The project management budget heading covers a wide number of individual budgets 
areas, many of which have seen movements in the forecast since the budget was set. The 
most significant area of increase is tie Ltd redundancy costs of £2.56m. 

Risk 

Position 25th August 

The original risk allowance was set at £34m. Of this £ I 0.222m was linked to specific risk 
in the on-street, off-street and utilities areas (as detailed in those respective sections 
above). The other key components of this risk allowance were £ I 3.37m for delay related 
risks (of which £ 11.61 Om was linked to utilities), £3.3m for the risk of the project moving 
to a cost reimbursable basis, general design risk of £5.925m and other risks of£ I. I 83m. 

Current Position 

Funding of £3.545m has already been drawn down from the risk allowance net of 
opportunities of £4.1 m. 

It is anticipated that a further £ 16.571 m will need to be drawn down to fund utilities and 
there are changes in progress of £9.462m which is made up of the full cost of delay of 
£4.Sm for delay in signing the settlement agreement (the ful l quantum of which is unlikely 
to be expended) and also £4.8m for the Edinburgh Gateway which is also included in third 
party contributions. 
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"'1919'11 Edinburgh Trams Project 

Review of Progress and Management of the Project 
January 20 I I to June 20 12 

Further risks, contributions and opportunities 

~EDINBVR.GH .. 
THE CITY Of ED INBURGH COUNCIL 

There remain oppoi-tunities in relation to programme efficiencies that have not yet been 
crystallised. The Council will continue to seek cost engineering solutions to mitigate risk 
and cost until completion of the prnject. 

Conclusions 

When the budget was set in September 2011, the base budget was £742m with a risk and 
contingency allowance of £34m. Since then the risk profile has changed due to the 
dynamic nature of the project. Back in September a significant part of the risk budget was 
made for delaying lnfraco due to utilities. This hasn't yet occurred to any great extent 
and there is a great deal of confidence that this won't happen. The direct cost associated 
with utilities has however increased. 

As at period I of 2012/ I 2 financial year the financial position of the project is as follows; 

.. Original contract amount ---··- ·­
Add: Approved changes 
(change 7,648 opportunities 4,103) 

Ad~ Chan~es in progress_ 

Add: Anticipated changes __ _ 

Less: Opportunities to secure 

. Less: Funding contributions-· -----····-··-·--······· 
TOTAL: Forecast cost 

Original budget 

Variance 

Original risk allowance ····--·--·­
Less: Variance (from above) __ 

Balance of risk allowance remaining 

Pl ] 
£'000 

755,1% 

·-···· _ 3,545 _ 
9,462 

16,571 

-11,752 
--·-·----

·-··········· -8,716 
764,306 

742,9431 

21,363 1 

34,057 

-· -2_1,363 .. 
12,694 

This summary statement tells us that when opportunities, approved change, change in 
progress and early warnings are taken account of (though early warnings are not yet 
expended and there will be continued attempts to mitigate) there is forecast to be cl 12m 
left in the project budget. The full financial breakdown for period I 2012/ I 3 is included in 
Appendix 13 (SFLA- 20 12-13- PI). 
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Project: 

Reference 

Edinburgh Trams Project 

Review of Progress and Management of the Project 
January 20 I I to June 2012 

-F 

~EDINBVR.GH~ 
THE CITY OF <D IN BURGH COUNCIL 

LIST OF APPENDICES TO FINANCIAL BRIEFING SECTION (MAY 20 12) 

Appendix I Deckchair vs. GHP (28th February 2011) 

Appendix 2 Deckchair v I 

Appendix 3 Optioneering - Jth March 20 I I 

Appendix 4 High Level Budget Proposal - Total Project v 1.1 

Appendix 5 McGrigors Scenarios (Draft) 

Appendix 6 Atkins Independent Review - June 2011 

Appendix 7 Scenarios 

Appendix 8 Atkins Business Case Audit - July 20 I I 

Appendix 9 Cumulative Revenue figures 

Appendix IO Faithful & Gould Post Settlement Budget - August 20 I I 

Appendix 11 Post MOVS Budget Development - Updated 261h September 2011 

Appendix 12 . tie Close Out Report (Final) 

Appendix 13 SFLA 2012 - 2013 
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APPENDIX 1 Deckchair versus GHP comparison - Phoenb, & Separation 

Rela:ing to Presenta tion on 28/02/11 to CEC of numbers & GHP paper sent 25/02/11 

Phoenix tie Phoenix view Presented 28/2/2011 

tie Phoenix 
Ootions Considered Position £m 
na ... s Costs to Haymarket 247.8 
CAF 62.5 
sos 10.0 
Sub-total BSC Costs 320.3 

Further Risk 'to Go' with BSC {exclusions to be Priced) 20.0 

Non-BSC Costs (Haymarket to St Andrews Square) 19.2 
Non·BSC Project Costs 266.4 
N'.ediation & Professional Fees 3.0 
Reinstatement 2.5 
Sub-total Non-BSC Costs 291.1 

Add Back Differ.en:ia l of Evaluation Vs. Cash {33.2) 
Add Back Delay to date allowance {9 months) 21.0 
Other Entitlements 19.0 
Further EoT Allowances o.o 
Sub-total Settlement 6.8 

Total (plus £XX.Xm Risk/ Allowances above) 638.2 

Reconciliation to GHP paper of 25/02/11 
GHP Paper incorrectly state lnfraco Phoenix offer is E410m. Actual offer is E449.2m 

GHP Analysis deducts On-street works value {£40.0m). These are all relevant costs 

GHP have assumed that the offer is a GMP, so have included no 'risk' for exclusions 
!\egotlat:on' VE/ Purchasing/ Contamination adjustments included in GHP view 
Additionai Cost in GHP Paper to St Andrews Square (£24m·19.2m) 
Difference BSC assessment of tie costs {£277.lm·271.9m) 

Sub-total Differences In GHP f igure to tie assessment of BSC Phoenix 

GHP paper figure 25/02/11 

BSC Phoenix 

Offer £m 

368.7 
65.4 
15.1 

449.2 

20.0 

n/a 
n/a 

n/a 
n/a 
0.0 

included 

included 

included 
0.0 

0.0 

469.21 

GHP Check total 
di ff unreconciled 

I 

·~ ";£? 

tie View of BSC 

Offer Em 

368.7 
65.4 
15.1 

449.2 

20.0 

19.2 
266.4 

3.0 
2.5 

291.1 

included 

included 
included 

0.0 

o.o 

760.3 

Adjustment /Diff 

Em 
{39.2) 
{40.0) 

(20.0) 
(10.0)i 

4.81 
5.21 

(99.2) 

661.1 

661.1 
0.0 
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Pitchfork 2 - Project Costs 

TOl.Cl P:c;ec1 ma:iaQemor:: Staff Co-sis 
TO'LC2 RGcr~!~e:,t Fees 
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TOl.01-19 DLA 
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<6,913 
2,819 
3,503 
2M3 
6,347 

10,686 
2,183 

12,868 
2,f10 

728 

2,838 
2,511 

7_4J.5~S-
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COMMERCIALLY SENSITIVE - FOISA EXEMPT 

Airport to St Andrews Square 

Risk 

Base Cost Notes Low High Description 

Base Cost Notes Low High Description 
Phoenix (BSC Only) 377.4 1 

Separation 624.1 

Attrition 867 2 

1. t ie low side view as base point 

2. Deck chair t ie default scenario (High) 

77 

454.4 

Low High 

High side Risk and Exclusions 

43.2 33.2 Add Back Premium(+ 10 for subbies) 

50 Sett lement Risk 

6 High Side Design and Professional Costs 

-----720.3 806.3 

867 

Bad Project Risk (High Side Risk c30% of AIR - SAS Reprocure) low view (15%) 

Siemens Risk on Systems Reprocurement 

Inflation Risk (5% of contract value of work to do over 3 years) 

There is an "x" number on this scenario that is very hard to quantify as a result of on going dispute, legal and delay costs. 
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Workstream 12: Funding/Financial Engineering Solutions 

Airport · St Andrew Square · CAF Re-Novate (CEC Proposal) 
11/03/2011 

BSC PPP 

TR Exclusions 

Airport to Haymarket (lnfraco) 
(Current Cont ract Arrangements) 

Haymarket to St Andrew Sq 
(Target Cost/Pain Gain Share) 

Infrastructure 

CAF 

Primary Risk 

Contingencies 

Delay 

Tota l Budget " Final Account" 

Non SSC Costs to date 

Project Management Costs to go 

Total Project Costs 

Less Agreed Funding 

GAP 

Note 

_!3SCCou~ter 
CEC {9/3/11) {9/3/11) 

CEC Counter 1 
(9/3/11) Note 

£m £m 
384.0 

80.0 

304.0 

20.5 

--
324.5 -

61.0 

29.0 

25.0 

25.0 

464.5 

236.5 

30.0 

266.5 

£m 
404.0 

404.0 

404.0 

65.0 

29.0 

25.0 

25.0 

548.0 

236.S 

30.0 

362.5 

362.5 

22.5 

385.0 

62.0 

30.0 

477.0 

236.5 

30.0 

266.5 266.5 

I 731.0 l 814.S! 743.51 

545.0 

198.5 

1 

2 

3 

1. Haymarket to St Andrew Square a variable item t o be closed out In negotiations. The £22.5m is based on our origi nal bottom up assessment. Th is includes 15% r isk allowance and a sum for Siemens Materials now covered elsewhere. 
2. Client contingency/risk pot to be refined. Based on lnfraco terms and conditions for Phoenix containing no exclusions of clarifications. 
3. Project Mgt costs to go assume no future recoveries by CEC Legal, Finance and Lothian Buses. 

Th is sum re be reviewed and to be subject of a line by line analysis once project delivery arrangements are confirmed. Th is figure includes preparation for operations. 
4. Minimise Capital Gap for presentational purposes but maximise for TS recovery 
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Vorkstream 12: Funding/Financial Engineering Solutions 

ETN Funding Options 

11/03/2011 

Assumption 

CEC Only 
Option GAP 198.50 GAP 

TS Contribution 

£3m per annum from TEL Business (Factor of 14 -
1 30 year money) lease 53.76 

2 Infrastructure Provision in Budget 95.00 
3 CEC Revenue (£2.lm by factor of 14) 29.74 CEC Revenue (£3.2m by factor of 14) 

4 Surplus Trams 20.00 

Funding Total 198.50 Funding Total 

GAP 0.00 

Notes Notes 

1 2 

Options to increase the 
revenue contributions 

from TEL and reduce 
the LB dividend 

payment to the Council 

by up to £3m per Lease the rest of the tram fleet capital 

annum with potential Further options to reduce capital lump sum value £42m revenue cost £4.2m could 

tax saving of £840k. contribution and replace with revenue related to come as revenue grant from Transport 

(Potential issue with leasing of assets or sale to infrastructure fund but Scotland reducing their capital 

Minority Shareholders) likely to lead to increase in net revenue impact. contribution to £57.2m. 

Assumption 

(50/50) 

TS/CEC Notes 
198.50 

99.25 

53.76 This includes tax relief on lease charge 

45.49 

198.50 

0.00 

1 
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We .;tream 12: Funding/Financial Engineering Solutk J 

ETN Funding Options 

14/03/2011 

Assumption (50/50} 

TS/CEC Notes 
GAP 198.50 

TS Contribution - based on 50% of Funding Gap 99.25 

£1.5 per annum from TEL Business Plan Revenues (30 

years} 26.88 Includes Tax Relief on Lease Payments 

CEC Revenue (£5.2m by factor of 14) 72.37 

Funding Tota l 198.50 

GAP 0.00 



Workstream 12: Funding/Financial Engineering Solut ions 

ETN 

Phase la - Airport to St Andrew Square 

11/03/2011 

Total Project Cost 

10 additional trams 

Lease remaining fleet 

Phoenix Cost.to Newhaven 

to be reviewed 

All Newhaven Costs incurred 

Note 

Uti lities 

Infrastructure 

Land 

£m 

741.8 

20 

721.8 

42 

679.8 

(x) 

679.8(x) 

9.7 
(x) 

5 

665.l(x) 

Tension in reducing the project costs for presentation reasons, this dilutes our case for financial support from TS 

\NED00000134 0253 



M 
McGrigors 

/ 

REPORT ON CERTAIN ISSUES 
CONCERNING EDINBURGH 
TRAM PROJECT- OPTIONS TO 
YORK PLACE 

24-24 June 2011 

Privileged and confidential - prepared in contemplation of litigation 
FOISA exempt 

McGrigors LLP 
141 Bothwell Street 
Glasgow G2 7EQ 
Tel: +44 (0)1 41 567 8400 
Fax: +44 (0)141 567 8401 
Email: enquiries@mcgrigors.com 
Website: www.mcgrigors.com 

DRIVEN BY BUSINESS. Powewd hy people. www.rncgrigors.c:orn 

\NED00000134_0254 



Privileged and confidential - prepared in contemplation of litigation 
FOISA exempt M 

McGrigors 

This report is for the benefit of CEC and tie Limite~ and has been released on the basis that it shall 
not be copied, referred to or disclosed in whole or in part without the prior consent of McGrigors LLP 

7617358 16 

\NED00000134 0255 



Privileged and confidential - prepared in con1emplation of litigation 
FOISA exempt M 

McGrigors 

Section Page No. 

2 

3 

5 SEPARATION ................... ........... ............................. ................................................ ...... 11 

6 THE PROVISIONS OF MOV4 IN RELATION TO SEPARATION .................................. 12 

7 SEPARATION· INFRACO'S ENTITLEMENT TO BE PAID FOR WORK 
CARRIED OUT (EXCLUDING CHANGE) .................................................. ......... ........... 15 

8 SEPARATION· CHANGE ............................................................................... ............... 20 

9 SEPARATION· EXTENSION OF TIME ......................................................................... 29 

10 SEPARATION· PRELIMINARIES .................................................................................. 32 

11 FINANCIAL CONSEQUENCES OF ANALYSIS IN RELATION TO 
ADDITIONAL COST CAUSED BY DELAY AND PRELIMINARIES .......... .................... 37 

12 SEPARATION · MOBILISATION PAYMENT ......................................... ........................ 42 

13 SEPARATION· ADDITIONAL CONSEQUENCES ............ ............................................ 44 

14 SEPARATION· CLAIMS BY TIE AGAINST INFRAC0 ........ ........................ ................ .45 

15 SEPARATION · COSTS OF EMPLOYING ANOTHER CONTRACTOR ....................... 46 

16 SEPARATION· COMPLETION OF DESIGN ............................................ ..................... 48 

17 SEPARATION· COSTS OF PUTIING THE PROJECT ON HOLD .............................. 49 

18 SEPARATION - ACHIEVING RESOLUTION ON PAYMENTS TO BE 
MADE ............................ ................................................................ .................................. 50 

19 NO SETTLEMENT AGREEMENT - CONTINUING WITH THE INFRACO 
CONTRACT ............................ .............................. ..... ...................................................... 51 

20 NO SETTLEMENT AGREEMENT-TERMINATION ..................................................... 57 

21 CONCLUSIONS .............................................................................................................. 61 

APPENDICES 

Appendix 1 - spreadsheets .................................................................................................................. 62 
Appendix 2 - mobilisation .................................................................................................................... 62 

(i) 

\ 

\NED00000134 0256 



Privil.eged and confidential - prepared in contemplation of litigation 
FOISA exempt 

TABLE OF C01-ITENTS 

Section r1eadid 

M 
McGrigors 

Page No. 

Append~x 3 - Pri~ing As~umptipn o.1 ..... ......................................................................................... 62 

~~~:~~:: : = ~:¥1~:;;~_:::::.:::'.::::: :::·:::~:::::::::::::::::: :::::::::::::::::: ::: :::::::::::::::::::::::::: ::::::::::: ::::: ::::::: ::::: ~~ 
Appendix ~ utttng project on l'loftl ..... ............. ~ ............. ........................................... : .................... 62 
Appenol,X 7 • qecisiofi tree on termination taken from report of 14.12.10 ............. ............................... 62 
Appendix 8 - glossary of terms ......... :':".:' .................. ..................................................... ......................... 62 

f 

(ii) 

\NED00000134 0257 



Privileged and confidential - prepared in contemplation of litigation 
FOISA exempt M 

McGrigors 

Executive summary 

1.1 

1.2 

1.3 The other options are dependent on the reasons for which the Settlement Agreement is not 

entered into: 

(a) In the event that the Settlement Agreement is not entered into for reasons 

associated with funding, the lnfraco Contract will terminate automatically. This 

would leave tie/CEC free to proceed with another contractor if that was to be 

considered appropriate; 

(b) In the event that the Settlement Agreement is not entered into for reasons other 

than those associated with funding, then the lnfraco Contract will remain in place, 

unless grounds tor termination ca~ be identified. The termination provisions in the 

lnfraco Contract are open to interpretation; in particular, there is a risk of parties 

remaining locked in to that contract. 

1.4 A chart showing the various options is at page 9 of this report. 

1 .5 The approach taken to the assessment of the options in this report is to arrive at the prudent 

assessment that should made in relation to tie/CEC's exposure for the'purposes of carrying 

out a comparison of the consequences of adopting the various options identified. 

1.6 This does not involve arriving at a definitive view of the value and merits of each head of 

lnfraco claim; that could only be achieved following detailed factual, legal and expert 

analysis. Instead, the approach that has been taken is to build up the commercial 

components of the various options in order to arrive at a working comparison between them. 

1.7 The outcome of this exercise does not represent the starting point that would be adopted in 

the context of any negotiations with lnfraco, nor does it necessarily reflect the approach that 

would be taken in the context of any formal dispute resolution proceedings. It provides a 

context in which to examine a number of potential options in order to provide a basis of 

comparison between them. 
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1.8 [Text in relation to Settlement Agreement to be included.] 

1.9 The starting point for considering tHe options other than the Settlement Agreement is in 

relation to tie/CEC's e'l<P,osure in th~ event of separation following automatic termination: this 

exposure contains a numbe of building clocks which have each been considered in turn. 

1.1 O In summary, these building blocks have been approached in an order of decreasing 

ce~ inty: "" 
j. 

lnfraco's entitlement to payment in respect of work, excluding any element of 

change, which has been carried out up to the date of separation, by reference to 

fu lly ,and partially completed Construction Milestones stipulated in the lnfraco 

Contract, as well as sums agreed to be paid in terms of MOV4. There is relatively 

little controversy in relation to this category; 

(b) The value of the many disputed changes to the lnfraco Works, by reference to 

work actually carried out by lnfraco at the point of separation. Within this category 

are different elements which again appear in order of decreasing certainty - the 

most certain being those elements of change where both principle and quantum 

have been agreed, the least certain being those where there is a dispute in 

principle between the parties, and lnfraco has significant claims for additional 

payment which require to be resolved. 

(c) The entitlement of lnfraco to an extension of time. In broad terms, it is considered 

that lnfraco is likely to be successful in securing an extension of time which would 

take it to the point of separation. 

(d) Of critical importance is the consequent additional cost caused by delay, the value 

of which is difficult to predict with any degree of certainty. What ought to be the 

case, however, is that lnfraco ought not to be entitled to recover both preliminaries 

and additional cost caused by delay in relation to the same period, as that would 

lead to a double recovery. 

(e) On the basis of the foregoing approach, lnfraco would be entitled to recover 

preliminaries until 31 March 2011 in terms of Schedule part 5 of the lnfraco 

Contract. From that point until 1 September 2011, lnfraco would be entitled to 

recover preliminaries in relation to the Prioritised Works in terms of MOV4. lnfraco 

ought not to be entitled to _recover additional cost caused by delay during this 

same period, other than to the extent that resources have had to increase during. 

2 
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That thickening of resources is 9ddressed by percentage increases of 7.4% and 

17.5% agreed between tietc(n"cilnfraco to be paid on the value of change. 

{f) lnfraco was"paid i T.obiljsali~?' er ac:l~rance, payment of £45.2m at the outset of 

,.;neoontrap;. The n~CO' Cootract is silent in relation to what is to happen to this 

mooe/ i~i tfie eveptfof an 0c![)Y termination; there is some force to the proposition 

tha,t some f this !!)Oney falls to be returned to tie in this event However, it is not 

straightforward to arrive at a formulation of the way in which this repayment should 

be calculated. 

If the ETN is to be delivered to York Place, another contractor will require to be 

engaged to complete that work once lnfraco is removed from the equation. tie has 

produced an assessment of that figure. 

(h) There are other components to tie/CEC's exposure, including payment to CAF, 

and the legal/internal costs associated with any dispute(s) about the extent of 

lnfraco's entitlement. 

1.11 In the event that the lnfraco Contract remains in place (because the Settlement Agreement 

is not entered into for reasons other than those associated with funding), tie/CEC's exposure 

will encompass all those matters referred to in the foregoing paragraph, plus a number of 

other factors, including the following: 

(a) lnfraco claims in relation to change etc in relation to work which has not yet been 

carried out; 

(b) The costs associated with lnfraco completing the work to York Place under the 

lnfraco Contract, with the existing risk profile, including any claims which arise in 

relation to that work; 

(c) Assuming that the project is only to continue to York Place, lnfraco may be entitled 

to recover the profit that it would have earned in relation to the omitted section 

from York Place to Newhaven. 

1.12 If the lnfraco Contract remains in place, it may be open to tie to seek to terminate the 

contract. Amongst other things, that will require tie to establish that an lnfraco Default has 

occurred. If the termination is challenged by lnfraco, that is likely to result ·in lengthy and 

complicated legal proceedings. If tie is ultimately unsuccessful in those proceedings, the 

parties would remain locked in to the lnfraco Contract at the end of the proceedings. 

3 
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1.13 At Appendix 1 of this report are spreadsheets which pull together the conclusions reached in 

this report on the basis of the figures whic~ have been produced by tie in relation to the 

various options identified. 

4 
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Key principles 

This report addresses the prf';i~ op1io s available to tie/CEC in connection with the future 

of the Edinburgh Trarfi"Net1 ovnd t1a entitlement which lnfraco might have for payment 

in connectionwith t'ril e opt ons 

It was e~-:ied af'Mar Hall1 and reflected in MOV4, that the Settlement Agreement would 

de11ve~ '! tralT\ ne'fork ~s far as York Place. In order properly to compare like with like, the 

ORtiJns have peen explored on a similar basis, namely delivery of a tram network as far as 

r'lork .. Place - whether that be executed by lnfraco, or by some other contractor. 

Accordingly, the costs that would be involved in another contractor completing the work as 

far as York Place have also been taken into account. The report does not consider any 

issues extraneous to lnfraco's entitlement, or the costs of another contractor to complete as 

far as York Place 1. 

2.3 Following the mediation which took place at Mar Hall in April 2011, agreement was reached 

in relation to the broad basis upon which lnfraco might proceed to complete the ETN as far 

as York Place. It is envisaged that if that new basis is taken forward, it wil l be incorporated in 

the Settlement Agreement. Amongst other things, it is intended that the Settlement 

Agreement would sweep away the existing issues and disputes which divide the parties, re­

basing the contractual and commercial relationship, as well as making provision for the 

network to be delivered as far as York Place. 

2.4 If the Settlement Agreement is not entered into, the many issues which divide the parties 

remain to be resolved. 

2.5 The approach to these matters which has been taken in this report is to arrive at the prudent 

approach that should be taken to lnfraco's entitlement, and the other exposure which 

tie/CEC might have, in the event that the Settlement Agreement is not entered into. This is 

done in order to identify potential risk in relation to various building blocks that have been 

identified as the components of the various options which include the Settlement 

Agreement, as well as cancellation of the project. The options are outlined in section 3 of 

this report. 

2.6 This approach does not involve a definitive view on the merits of each head of lnfraco claim, 

nor advice on the relative prospects of success. That could only be achieved following 

detailed factual investigation, the obtaining of expert evidence where appropriate, and 

further legal analysis. 

1 For example, any cost consequences which arise from the options referred to in this report in relation to third 
party agreements have not been considered. 

5 
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In order to identify the potential commercial implications of the building blocks referred to 

above, tie has been asked to proq~series of figures using the building blocks as a 

structure~for doing so, and ~ se figures, have been referred to in this report. tie has also 

been given the opporti.lnity to commelt on the incorporation of its figures into this report. 

Where appro riate, qommentar/has been made in this report on the approach taken by tie; 

the figure.~ ave been assumed to have been correct for· the purposes of this 

report. 

II] r,elation 10.Jine evaluation of change, in the absence of any independent third party 

1'erifid'ation of tie's figures, a mid point has been taken between the tie figure and the lnfraco 

figure in order to take a prudent account of the risk to tie/CEC. It is likely that the figures 

advanced by lnfraco are high, based on lnfraco's most optimistic approach to what its 

entitlement might be. This approach is not based on any scientific or definitive prediction of 

the sums which lnfraco might recover. That could only be achieved by the detailed factual, 

expert and legal analysis referred to above. Instead, it represents a notional reduction. 

However, it is understood from tie that in the cases where the value of tie Changes has 

been agreed with lntraco, it has been on an average of 50 - 55% of the sums initially set out 

by lnfraco in their first formal Estimate. 

2.9 In relation to a number of the key issues which have been examined, the position which 

lnfraco will take is not known. In the absence of any insight into the position which lnfraco 

will take, nor the figures which they are likely to adopt, it is difficult to forecast the 

commercial outcome between the parties. It is only when lnfraco's position is set out by 

them with any particularity that a more definitive approach can be taken in relation to the 

merits of their position. 

2.10 The figures which have been utilised for this analysis in no way represent the starting point 

that would be adopted in the context of any negotiations with lnfraco, nor do they 

necessarily reflect the approach that would be taken in the context of any formal dispute 

resolution proceedings. The aim of utilising certain figures is to provide a context in which to 

examine a number of potential options in order to provide a basis of comparison between 

them. 

6 

\NED00000134 0263 



Privileged and confidential - prepared in contemplation ot litigation 
FOISA exempt M 

McGrigors 

3 Options considered in this report 

3.1 

3.2 

3.3 On page 9 of this report is a schematic representation of the various options, which can be 

summarised as follows: 

3.4 Settlement Agreement entered into: parties reach consensus on, and enter into, an 

agreement which revises the existing lnfraco Contract in such a way as to realign the 

existing risk profile, provide greater price certainty, sweep up all existing disputes, and 

deliver the project as far as York Place with a completed design to Newhaven and materials 

wc.hased via MOV4. Parties remain in discussion in relation to the Settlement Agreement. 

3.5 Settlement Agreement not entered into for reasons associated with funding: if the 

Settlement Agree.ment is not entered into on ~ before 1 July 2011 2 because tie and/or CEC 

do not have sufficient funding to meet tie's obligations, the lnfraco Contract will terminate 

automatically on 1 September 2011 on a "no fault" basis - in other words a separation. In 

that situation, lnfraco would be entitled to recover payment for work carried out to date. Any 

claims already accrued (for example, claims for extensions of time associated with utilities) 

would require lo be met. If the project was to be delivered to York Place, 9no!her contractor 
\ 

would require to be appointed to complete the outstanding work. 

3.6 Settlement Agreement not entered into for reasons other than funding: if the 

Settlement Agreement is not entered into on or before 1 July 2011 for reasons other than 

the availability of funding, there would be two principal options: 

(a} Continue with the lnfraco Contract under existing terms, omitting York Place 

to Newhaven: under this option, work would proceed with lnfraco under the 

existing lnfraco Contract3. The potential exposure on the part of tie/CEC would 

include all the elements referred to above in relation to separation, as well as a 

number of other components, such as the entitlements that lnfraco would have in 

2 This date could be extended,by agreement between the parties 
3 Subject to some changes introduced by MOV4, considered in more detail in section 6 below 
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terms of the work still to be completed, and potential loss of profit on work from 

York Place to Newhaven, 

(b) Seek to terminate the ~nfraco Contract on grounds of lnfraco Default: the 

exposure of tie/CEC ,.would potentially include the matters referred to above, as 

well the prospect that parties;night remain locked in to the lnfraco Contract after a 

lengthy a}sp,ute p~~ess if the termination is challenged by lnfraco. 

Eacfi yt th esp pp!lons is addressed in more detail in sections 4 to 18 below. 

~ 
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4 The Settlement Agreement 

4.1 [The Settlement Agrepment re['1ains under negotiation.] 

4.2 Separate advice has been given in relation to public procurement issues. 

10 
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Separation 

The options available i~ the ,~a 1_ Settlement Agreement is not entered into by the 

agreed deadline differ'depe1cvng ~n !hr (.~asons why that agreement has not been entered 

into. This.section of 1 fep0rt deals witli the situation where the reason why the Settlement 

A1::1reeme11t h} no bee~ entered into ·s.i associated with funding. In that event, there will be 

au om1tic-rerinatiop. or SeRaration. 

In higr level terms, the consequences of separation will include the fol lowing (addressed in 

mp're tletail below): 

1) Work by lnfraco will halt on termination; 

' 2) lnfraco will be entitled to be paid for work carried out to date, including Prioritised 

Works; 

3) lnfraco will be entitled to be paid for tie Changes in relation to work carried out; 

4) lnfraco will be entitled to an extension of time in re lation to delay for which tie 

bears contractual responsibility; 

5) lnfraco will be entitled to recover the additional cost caused by delay, subject to 

the issues which arise in relation to the treatment of preliminaries; 

6) Issues in relation to mobilisation payments will require to be resolved; 

7) Unpaid sums are to be paid to CAF (less certified deductions) in return for delivery 

of Trams and Tram Related Equipment; 

8) Any claims which tie has against lnfraco will require to be taken into account (for 

example, in relation to the defects at Princes Street); 

9) Legal and1internal costs in the event that the extent of lnfraco's entitlement cannot 

be agreed; 

10) The cost of employing another contractor to complete the work to York Place (and 

to put on hold the work from York Place to Newhaven); 

11 ) Alternatively, the costs of putting the project on hold immediately following 

termination, without any further substantive work being carried out.b.ut taking into 

account legal and third party obligations. 
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The provisions of MOV4 in relation to S2J)c3ration 

The provisions in relation to autoJ)latrc tefrnination, or separatioh, are to be found in MOV4. 

Clause 3.3 deals with' he sit ationf'here! 

"If on or;;;fore 1 Ju(y 2011 t/[le PartieLJ,ave not entered into an MOV5 on an unconditional 

ba,sis or oo~ conaitional b?Sjs in either case because tie and/or CEC do not have sufficient 

funding to meet tie's ob!iga1'ions under the lnfraco Contract ... " 
J 

If tt:,e factual sit:; tion is as envisaged by clause 3.3, then a number of consequences flow: 
~ 

(a) · The lnfraco Contract automatically terminates on 1 September 2011. The 

consequences of this are addressed below; 

(b) lnfraco continues to carry out the Prioritised Works until 1 September 2011 -

subject to tie having the option (before 2 July 2011) to confirm whether the Princes 

Street remedial works should proceed or not during the July - September 2011 

period; 

(c) lnfraco does not carry out any further work other than the Prioritised Works; 

(d) The three outstanding payments totalling £13m to be made in terms of clauses 8.1 

to 8.3 still require to be made
4

. The payments of £27m and £9m provided for in 

clauses 6 and 7 have already been triggered. 

Automatic termination 

6.3 Clause 3.3.3 of MOV4 provides that the lnfraco Contract will automatically terminate on 1 

September 201 1, and 

" ... the Parties shall have no. rights or obligations in respect of the future performance of the 

lnfraco Works save as provided in Clause 94.6 of the lnfraco Contract." 

6.4 The automatic nature of this termination ought to mean that the provisions of the lnfraco 

Contract that carry with them a risk of parties being "locked in" no longer have efficacy: 

there ought not to be any debate in relation to whether the lnfraco Contract has been 

terminated, but only in relation to what the entitlements of the parties are once that 

termination has occurred. 

4 By 27 July 2011 and 24 August 2011 respectively, or in each when a Vesting Certificate has been produced by 
Siemens in relation to Materials and Equipment if that is later. 
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The difficulties associated with terminatio,r:if under the lnfraco Contract (as opposed to 

automatic termination under MO'£tij areldc!ressed in section 20 of this report, and in the 

McGrigors LLP Report on <p~afFt lssu s Concerning Edinburgh Tram Project dated 14 

December 201 1 . 

. Clause 96,;t the lnfra90 ontract pr~vides that certain obligations in the lnfraco Contract 

surv1Ve termj)'lation~ ese J!flude the following: 

Cla se,67 - payments in respect of Applications for Milestone Payments; 

Clause 76 - required insurances; 

(c) Clause 88 - termination or suspension for tie Default; 

(d) Clause 90 - termination for lnfraco Default; 

(e) Clause 97 - Dispute Resolution Procedure. 

6.7 Clause 3.3.3 of MOV4 provides that: 

"The Parties shall enter into discussions with a view to arriving at mutually acceptable terms 

to deal with the consequences of termination ... " 

6.8 Save as agreed by these discussions, clause 3.3 provides that: 

" .. . such termination shall occur on a no fault basis and, no compensation shall be payable 

by either Party whether under contract, delict (including negligence), breach of (or 

compliance with) statutory duty, restitution or otherwise as a result of such termination of the 

lnfraco Contract." 

6.9 Taking these provisions together, it would appear that what is intended is tt,at both parties 

will be entitled to recover entitlements which have accrued prior to the date of termination. 

These entitlements are dealt with in more detail below, but in summary: 

(a) In lnfraco's case, this will include an entitlement to be paid in accordance with the 

lnfraco Contract for all work which has already been carried out (including the 

Prioritised Works), together with an entitlement to make recovery for all claims 

which have already arisen in respect of work already carried out (for example 

delays associated with utilities). 
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(b) In tie's case, this will include an entitlement in relation to defects in work already 

carried out. To the e~t that here has been an overpayment in terms of the 

lnfraco Contract, then this ou9.ht to be capable of being recovered. 

(c) Gettain issues arise ir,i connection with the mobilisation payment made to lnfraco, 

and in rel~tiop to P,rel iminarie.$: 

6.10 The entitlement of the. parties ought not to include for any payments under the lnfraco 

Contrac wli\Sb arise as a consequence of "fault": accordingly, any provisions of clause 88 

(tefmihation for tie Default) and clause 90 (termination for lnfraco Default) which arise only 

as a consequence of the default of one or other of the parties ought not to apply5, nor will 

any common law entitlement to damages for wrongful termination arise. 

6.11 By way of example, clause 88.8.5 provides for lnfraco to recover loss of profit in the event 

that the contract is terminated for tie Default6. There ought to .be no entitlement on lnfraco's 
' 

part to recover loss of profit in the event of automatic termination. 

6.12 On the same analysis, tie will not be entitled to make recovery of matters such as the "extra 

over" cost associated with engaging another contractor to complete the works which lnfraco 

is no longer to carry out7. 

5 Although see the comments below at section 12 in relation to the mobilisation payment 
6 Clause 88.8.5 is very difficult to interpret - it refers to loss of profit being "calculated with reference to 
demobilisation costs". See paragraph 10.8 of McGrigors Report on Certain Issues Concerning Edinburgh Tram 
Project dated 14 December 2010 
7 This arises from clause 90.14 of the lnfraco Contract, subject to the cap on liability in clause 77.7. See section 9 
of McGrigors' report of 14 December 2010 
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7 Separation - lnfraco's entitlement to b:,.Pald for work carried out (excluding change) 

7.1 The core of lnfraco's entitleJ.erft '1 be r id for work carried out to date will consist of the 

Construction Milestot,8 wr r h have been achieved by them pursuant to clause 67 and 

Schedule...Pa1f5 of re lpfr3F° Contra , which provide for payment of specified sums in the 

aver t ti a the (Jon yu!tion t1_ilestones!J)ave been completed9
• 

7.2 tie has ar,pcoac~edthis:issiJ in two stages: the first is up to and including Certificate No. 42, 

w ich was ftle tlast Certificate issued under the lnfraco Contract immediately prior to the 

mediation. The second is Certificate No. 43, which takes into account the payments which 

'have fallen due for certification in terms of MOV4. 

7.3 There are two components to this entitlement: 

(a) Construction Milestones which have been completed; 

(b) Construction Milestones which are only partially complete. 

7.4 As at Certificate No.42, tie had certified the following sums in respect of completed 

Construction Milestones as having been completed: 

BB 

Siemens 

£17,178,733 

£3.420.545 

£20,599,278 

7.5 In addition, milestones have been certified in respect of maintenance, trams and SOS as 

follows: 

CAF £46;996,608 

Maintenance £267,344 

sos £6,032.000 

8 There are no values attached to the Critical Milestones in Schedule part 5, and they are therefore not relevant 
here . 
9 As well as the exercise referred to in this report, further assessments have been carried out based on bills of 
quantities prepared by Cyril Sweet!. These bills address all the work which has been carried out, and do not 
distinguish between work which was part of the original lnlraco work scope, and that work which constitutes 
change. tie have valued the bills on the basis of the rates contained in schedule part 4, and Cyril Sweet! have 
valued them on the basis of market rates, and it is understood that these two exercises produce outcomes which 
broadly correlate with each other (within a range of c. 5%). However, it is unlikely that this would be considered to 
be the correct approach. Firstly, the lnfraco Contract contains a milestone mechanism, and there is no proper 
basis in the contract for abandoning that approach. Secondly, Schedule part 4 contains rates for valuing change. 
It is not intended to apply to work which was part of lnfraco's original work scope. 
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7.6 Accordingly, the total sum certifiecfb;ltie ii relation to these milestones is £73,895,230. 

7.7 lnfraco's position in (~laJion 01Jhes:e mf astones achieved as at Certificate No. 42 is that the 

sum of ~ 717i, 17J should have bee7 certified. It is understood from tie that the difference 

et een tie and lnfraoo of £1 .822m is/ principally accounted for by a dispute in relation to 

w~ether certain Consir'~ctiori Milestones have been completed by the relevant date or not. 

In the event of p. dispute, this issue would require to be resolved by way of factual witness 

e ider.ge, an'd possibly also evidence from an expert quantity surveyor. 

7.8 For present purposes, the approach that has been adopted has been to take a mid point 

between tie and lnfraco's disputed figures 1°, as referred to at section 2 above. The disputed 

element is £1.822m. 50% of £1.822m is £0.911 m. Accordingly, the revised total is 

£74.816m. 

7.9 Further sums have been certified since Certificate No.42, namely the following: 

MOV4 Certificate 1 £27,000,000 

MOV4 Certificate 2 £9,000,000 

Certificate No. 43 £6.160,000 

£42, 160,000 

7 .10 There appears to be a difference between the sums applied for by lnfraco in relation to the 

foregoing figures, and the sums certified, of approximately £6.72m. Of this, it is understood 

from tie that £5.156m will not be pursued by lnfraco, as lnfraco does not seek to recover any 

sums beyond those provided for by MOV4 in relation to these certificates, its applications 

being produced in such as way as to demonstrate that it is entitled to at least the sums 

certified. On this basis, it would appear to be appropriate to use the certified sums in 

analysing lnfraco's entitlement. 

7.11 Of the remaining amount of approximately £1.57m, it is understood that this relates to a 

dispute in relation to the extent to which work has been completed by lnfraco. On the 

assumption that lnfraco ought to have completed the relevant work by 1 September 2011 

(when automatic termination would occur), lnfraco's figure has been utilised in full. 

7.12 If automatic termination occurs on 1 September 2011 , the further sum of £13m will have 

fallen due for certification and payment in terms of MOV4. 

10 It should be noted that this does not relate to a dispute in relation to value (as referred to in section 2 above, 
but in relation to progress. However, for consistency, the midway point has been adopted here as well. 
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7.13 Beyond this, MOV4 also provides for lnfraco-·to be paid in relation to Prioritised Works; this 

7.14 

7.15 

entitlement arises from 31 March 20~ un ii { September 2011 11
• This payment is calculated 

by reference to Fixed Sum anq,.To'fget Prfce Prioritised Works Milestones. These Milestones 
..,& 

include an element f1r com~ e ed ork and an element in relation to preliminaries. 

It is impossible to predict whether lnfraco will proceed to complete this work as envisaged by 

MOV4; however, for present purposes. it would be prudent to assume that ii will do so, and 

provide for the cost of making the relevant payments to lnfraco. 

7.16 tie assess the likely cost in this respect to be as fo llows: 

Certificate 44: £2.01 Om - certified on 16 May 2011. but not yet pa,e-;15 June 2011, and due 

to b§. paid on 29 June,2,Ql 1~ 

Certjficate Ha 3A; £334m - certified on 15 June 2011 14
• and due to be paid on 

29 June 2011 · 

Certificate ..,g aA: £4.333m se,tiflea on 1 G Juno 2011
1
·\ 

Certificate 45 £1.965m - due to be certified 13 July 2011; 

Certificate Hg 38: £4.333rn - due to be certified 10 August 2011; 

Certificate 46: £2.395m - due to be certified 10 August 2011; 

Certificate Hg 3C: £4.333m - due to be certified 7 September 2011; 

Certificate 47: £2.41 Sm - due to be certified 7 September 2011; 

Certificate 48: £ 2.065m - due to be Certified 5th October, so a 50% allowance made to 1 

September 2011 of £1.033m. 

11 Clause 3.3.1 of MOV4 
12 Clause 9.2 of MOV4 
13 Clause 9.8 of MOV4 
1
• Certificate 44 and Ha Certiticate 3A..ba11e already been cer.tltied and these sums therefore ought not to 

cl:laoae-Ttte_subseqtLenlc.ertificate.s.HSand 3B} ooms..ar.uulliecUo..cectifica1ion.bY.1he..C.ecti!Ier 
14 ~-tillsate-44-and Mg Cert11ioate-3A have already been certiliee.-a~ !hese s1:1m~1-~ 
sl=la~~GeRliGa~~Gflwaffls..af& s1;bJSGI to se1tifisallen by the Certif+ef 
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Total: £22.81 7m 

7.17 Turning next to partially comg)etect Construction Milestones, tie's view is that the value of 

Construction Milestones commenced, but not completed, is £5,680,483 on the basis of 

calculations Ccl[ried out by lie Pr~ject Managers and/or Quantity Surveyors. There is no 

figure available in retation to the view which lnfraco might take in relation to the incomplete 

C~nstruction Milestor<es. I{ is understood from tie that Cyril Sweett have assessed this 

incom~lete work', bas! d1 ori Bills of Quantities which Cyril Sweett prepared, and their 

coh~lusions ~J.'oadly coincide with those of tie. 

7.18 Whilst work under the lnfraco Contract remains ongoing, there is no provision for part 
~ 

payment to be made towards incomplete Milestones. However, the termination provisions 

contained in clauses 88 and 90 do appear to envisage that in the event that the lnfraco 

Contract is terminated, payment will be made to lnfraco on a basis which acknowledges the 

work which has actually been executed. 

(a) Clause 88.8 addresses the consequences of a termination for tie Default, and 

provides that: 

"tie ... shall pay the lnfraco ... the value of all work carried out prior to the date of 

termination and in addition: 

88.8.1 the amounts payable in respect of any preliminary items so far as the 

work or service comprised therein has been carried out or performed 

and a proper proportion of any such items have been partially carried 

out or performed." 

(b) Clause 90.12 addresses the consequences of a termination for lnfraco Default, 

and provides that: 

" ... the Parties shall agree ... 

90.12.1 the amount (if any) which has been reasonably earned and not yet 

paid pursuant to this Agreement by the lnfraco in respect of work 

actually done by it under this Agreement." 

7.19 For the reasons explained above, where automatic termination occurs in terms of MOV4, it 

does so on a "no fault" basis: arguably this means that none of the provisions in relation to 

tie and lnfraco Default (clauses 88 and 90 respectively) will apply. However, it is evident that 

both 88.8 and 90.12 envisage that, upon termination (irrespective of whether that 

termination was triggered by tie or lnfraco Default), an exercise will be carried out whereby 
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7.21 On the basis of the foregoing, the sums which ought prudently to be taken into account in 

relation to work carried out by lnfraco, which fall to be paid to them in terms of the lnfraco 

Contract and MOV4 are as fol lows: 

Completed Milestones Certificate No. 4i5 

Sums certified MOV4 

Certificate No. 43 

Sums to be certified per MOV4 

Prioritised Works 

Partially completed Construction Milestones16 

£74,816,000 

£36,000,000 

£7,727,000 

£13,000,000 

£22,817,000 

£5.680,483 

£160,040,000 

7.22 These sums exclude any elements in relation to change, extension of time, additional cost 

caused by delay, preliminaries, mobilisation and so on, which are dealt w ith below. 

15 lnfraco claim figure in relation to Construction Milestones, trams, SDS and maintenance 
16 tie assessment 
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8.1 There are a number of iss4es dividing the parties which arise out of lnfraco's claims in 

relation to change. Prfor to Te mediati911, lnfraco claimed to be entitled to cease work as a 

consequence qt its interpretation of a number of key contractual provisions, all of which 

inte1related to p~o~uce the siti ation w~~re work had all but ground to a halt. These include: 

Tt,ie allocation of rfsk, in terms of time and money, in relation to the development of 

D~ ign, and in particular the proper interpretation of Pricing Assumption No. 1. 

This in turn leads to lnfraco's contention that it is entitled to refuse to progress 

work which is the subject matter of a dispute17 in relation to Pricing Assumption 

No.1; 

(b) The interaction of Clauses 65 (Compensation Events) and 80 (tie Changes) of the 

lnfraco Contract; 

(c) lnfraco's claim to be entitled to an extension of time and associated additional cost 

caused by delay in relation to MUDFA Works. 

8.2 Upon separation, lnfraco will be entitled to make recovery for tie Changes which it has 

carried out. To the extent lnfraco has issued an INTC, the subject matter of which has not 

yet been commenced, lnfraco ought not to be entitled to any payment therefor, save 

potentially in relation to the delaying consequences arising from the requirements set out in 

clause 80 in respect of each INTC. In other words, where an INTC has not been carried out 

prior to separation there may nevertheless be delay consequences pre separation which 

arise through the clause 80 mechanism for dealing with INTCs. Extension of time and 

lnfraco's entitlement to additional cost caused by delay are addressed in section 9 below. 

8.3 For the purposes of this report, INTCs have been categorised as fo llows: 

(a) Agreed changes: where tie and lnfraco have reached agreement, both in 

principle and in relation to quantum, and the work has been carried out, then 

lnfraco will be entitled to recover the sum which has been agreed upon separation. 

In some cases, this sum will already have been certified and paid. Once 

agreement has been reached in the way described (whether through the regular 

administration of the lnfraco Contract, or through formal or informal mediation), 

neither party ought to be entitled to have that tie Change opened up again: 

17 Or an unagreed Estimate 
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{b) INTCs determined through adjudication: where an adjudicator has issued a 

decision in relation to a-j hange, that decision will be binding on the parties 

unless and until trf ispute is finally determined by legal proceedings or by 

agreement b~een tb7art1es18
• Accordingly, the outcome of the adjudications 

, could be overturnect.at some later stage. In practical terms, however, it is prudent 

to y se t1e· decisir s of the adjudicators as a starting point for assessing the risk 

associ~fed witli ttj& subject matter of those disputes. 

INTes agreed in principle, but where there is a dispute in quantum: in certain 

cases, tie accepts that a tie Change has occurred, but the difference between the 

parties lies in how that difference has been evaluated. 

{d) INTCs where there is a dispute in principle, as well as in quantum: in these 

cases, tie will dispute that a tie Change has occurred. A number of these INTCs 

relate to the issue of design development in terms of Pricing Assumption No.1: 

where lnfraco has refused to execute the purported change until that issue has 

been resolved, then the work in question will not have been commenced, and 

there ought not to be any recovery on lnfraco's part, save in relation to the 

potential relaying consequences referred to at paragraph 8.2 above. Separately, 

tie has produced a secondary figure which is its assessment of the proper value of 

the work in question, should it be determined or agreed that a tie Change has, in 

fact, occurred. 

8.4 tie has been asked to produce figures in relation to each of these categories, and each of 

these is addressed in turn below. 

Agreed INTCs 

8.5 These have been divided by tie into two categories: 

{a) The first category is where there is no dispute between tie and lnfraco in relation to 

principle, quantum or progress. The INTC has been agreed in full, work carried out 

in full, certified and paid. tie's figure in relation to this category is £5,295,235. On 

the basis that this represents those INTCs which have been agreed in full , certified 

and paid, there ought not to be any controversy in relation to this figure. 

{b) The second category is those INTCs where the INTC has been agreed, but there 

is a dispute in relation to the extent to which the work in question has been 

completed. To the extent that there is agreement, certification has been made, and 

18 Clause 51 of Schedule Part 9 of the lnfraco Contract 
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sums paid over - however, i~ irterim, there is a dispute about an element of 

progress. If work w?,Gffitinue, the subject matter of the INTC would eventually 

be completed1 an~ in "that e ent, tie ard lnfraco ought to be in agreement in 

relation to t~e eventual paym~nt to be certified and paid. tie has assessed this as 

1ollows: 

£5,079,449 

£4.127.237 

Difference £952,121 

For the reasons explained above, in the absence of any independen! verification of 

tie's figures, the prudent approach would be to use lnfraco's figures for the 

purposes of this analysis. As referred to at section 2 above, a mid point between 

tie and lnfraco's figures has been utilised 19
• 

INTCs determined through adjudication 

8.6 tie's figures report in relation to this category are as follows: 

Sums applied for by lnfraco 

Certified by tie 

Difference 

£3,087,330 

£2.839.494 

£247,836 

8.7 It is understood from tie that there is a difference between the parties in relation to the extent 

to which work has been completed pursuant to the adjudication decisions, and that accounts 

for the figure of c. £250k. 

8.8 For present purposes, the prudent starting point is to take the values unlocked by the 

adjudicator's decisions into the financial assessment based on lnfraco's approach. As 

referred to at section 2 above, a midway point has then been taken between lie and 

lnfraco's figures. 

INTCs where there is a dispute on quantum 

8.9 tie has carried out an assessment of INTCs where there is no dispute in relation to the 

principle that a tie Change has occurred, but there is a dispute in relation to the valuation of 

that tie Change. 

8.1 O tie's assessment of work carried out in this category is as follows: 

19 JI should be noted that this does not relate to a dispute in relation to value (as referred to at section 2 above, 
but in relation to progress. However, for consistency, the midway point has been adopted here as well. 
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8.12 n adJition, there is an issue between the parties in relation to the uplift payable to lnfraco in 

relation to SOS: the percentage upli ft to be applied is not in dispute. What is in dispute is the 

underlying value of the SOS account to which that percentage ought to be applied. There is 

no information available that would enable an assessment to be made in relation to how this 

account should be treated; accordingly, a mid point between tie and lnfraco's figures has 

been adopted as referred to at section 2 above. 

INTCs where there is a dispute in principle 

8.13 There are a number of INTCs in relation to which tie dispute (in full or in part) that a tie 

Change has occurred. In those cases, there is also a dispute on quantum, in the event that 

tie is unsuccessful in its primary argument. 

8.14 tie has been requested to approach its categorisation of these INTCs by reference to the 

underlying basis for the dispute. There are three principal categories in this respect: 

(a) Design development/misalignment; 

(b) Issues in relation to clause 22, and the interaction of clauses 65 and 80; 

(c) Miscellaneous changes. 

Each of these is dealt with in turn below. 

Design development/Pricing Assumption No.1 and misalignment 

8.15 lnfraco claims to be entitled to recover the cost and time consequences associated with 

changes in the design between BODI and IFC as Notified Departures. That claim is based 

on a literal interpretation of the wording in Pricing Assumption No.1 , and in particular that tie 

bears the risk of all changes of "design principle, shape and form and outline specification". 

These words on the face of it appear to narrow substantially the scope or content of what 
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would otherwise form part of normal desigr,i.,<:levelopment, for which lnfraco would bear the 

risk. 

There are two categorii s of desig~ change where it would produce an irrational or absurd 

result if lnfrac) ere tp be eotitlecl fo recover cost and time: 

(a) Where a charig\ is driven by[ritraco, for example to improve the buildability of the 

pr6fect; 

Beyond these categories, there are difficulties with an interpretation that leads to the 

conclusion that lnfraco bears the risk of all design development other than substantial or 

material changes. 

8.18 The legal issues invo lved in this dispute are set out in Appendix 3 of this report; despite a 

number of adjudications between the parties in relation to specific INTCs and structures, no 

determinations have been issued which bind the parties in relation to the proper 

interpretation to be given to the relevant provisions of the lnfraco Contract. 

8.19 For the reasons explained in the discussion at Appendix 3 of this report, the issue is a 

difficult one: lnfraco's argument is the more straightforward, since it proceeds on a literal 

interpretation of the words which are used in the lnfraco Contract. tie is undoubtedly 

confronted with the more difficult argument. 

8.20 Even if it is the case that tie's legal interpretation is upheld, this then requires the exercise of 

expert engineering judgement on the facts of each INTC. That exercise has not been 

undertaken in relation to each of the INTCs; however, at the highest level, even on tie's 

interpretation, there are likely to be some INTCs in this category for which tie bears the risk. 

8.21 tie has carried out an assessment of the value of each of the relevant INTCs in relation to 

work which has already been carried out, as follows: 

Pricing Assumption No.1 

lnfraco value: 

tie va:ue: 

Difference 

Misalignment 

lnfraco value: 

£2,421,905 

£60,865 

£2,361,040 

£848,424 
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tie value; £255,287 .,.,,, 

Difference 

In some cases, tie hafisse sed ~valu,e against an INTC even where it considers that there 

has been.no ie Cha ge. It ,s nderstJoo that this is because the INTC in question covers 

some eJemen Siwh1c~r~ accepted to be a tie Change, and others which are not. 

tie has alsp pr9ducedU n alternative figure in each case which evaluates the INTC in 

qJestion on'theiassumption that lnfraco is correct in principle to assert that there has been a 

ti Cliange, but tie takes issue with the quantum of lnfraco's figure. This would reduce the 

value of lnfraco's claim to £1,259,249 in relation to Pricing Assumption No.1, and £410,322 

in relation to misalignment. 

8.24 On the basis of the comments above in relation to the relative prospects of success of the 

competing arguments, it can be seen that it would be prudent to proceed, for present 

purposes, on the basis that lnfraco wil l be entitled to make recovery in relation to these 

INTCs. There is no independent verification of lnfraco's alternative assessment on 

quantum, and accordingly, as referred to at section 2 above, a mid way point has been 

taken between tie and lnfraco's figures. 

Clause 22/65 

8.25 lnfraco has chosen to present a number of claims which, it says, constitute Change as 

properly defined under the Contract. In order to do so, lnfraco has submitted an INTC in 

relation to a specific set of facts which, it suggests, is a departure form the original scope of 

Works and as such entitles it to an amendment to the CWP. 

8.26 Assuming that lnfraco's interpretation of an issue apparently affecting the works is correct, 

then that matter may well constitute a tie Change, and lnfraco is entitled to submit an 

Estimate requiring more time and money in relation to the issue. It is then incumbent upon 

tie io ~ that Estimate and, until such time as agreement is reached (unless tie 

serves a Notice under clause 80.15 requiring the "changed" works to be carried out), lnfraco 

may cease work. 

8.27 This has proved an effective tactic for lnfraco, by which it has placed undue pressure upon 

tie to settle claims; however, tie has sought to question whether lnfraco's approach is 

correct in contract. It is considered that that there are grounds to suggest that lnfraco's 

approach is flawed, and that the issues being complained of properly constitute 

Compensation Events and, as such, require lnfraco to comply with a number of onerous 
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contractual provisions not least of which a1-e the numerous conditions precedent to any 

entitlement. 

8.28 In the main, on encou terin issues relating to ground conditions (which are governed by 

clause 22}, lmraco has faileu to comply with the time limits set out in Clause 65 of the 

lnfr\°o Contract. However, lnfraco hai,sought to avoid the provisions of Clause 65 and has 

arguej that the issue reb tes to the Pricing Assumptions20 and, as such, the issue 

co p1afned of co_ stituth a Change. 

8.29 TIJere -are two main reasons why lnfraco has SGR- ~ - to adopt this contractual 

· interpretation; first it obviates the need to comply with the conditions precedent which may 

well be fatal to its claim. Second; the resultant disagreement allows lnfraco to suspend the 

works. 

8.30 It is considered that there are strong grounds to believe that the issues being complained of 

shquld be more properly considered to be Compensation Events rather than Changes as 

they constitute the same (unchanged) scope being undertaken in differing circumstances, as 

opposed to different work being undertaken in normal circumstances. 

8.31 In short, having obtained Senior Counsel's Opinion on the matter it is considered that the 

correct interpretation of clause 80 is that it relates to what are more traditionally thought of 

as variations (changes of scope), whereas clause 22.5 and clause 60 relate to what would 

normally be considered to be delaying events under a more traditional construction contract 

(that is the same scope undertaken in changed circumstances). 

8.32 tie has assessed the value of these INTCs as no more than £229k, whereas lnfraco believes 

the value to be in the region of £640k. tie, on the basis that its arguments as to principle fall 

away, but the issue of quantum remained to be assessed or challenged, has stated that the 

likely value of the changes would be £435k. 

8.33 There are three "gates" which lnfraco has to get through: 

(a) Firstly, lnfraco has to either succeed with its contention that it can claim under 

clause 80 or alternatively that it is still open for lnfraco to bring a claim under 

clause 65; 

(b) Secondly, lnfraco would have to establish its entitlement under clause 80; and 

(c) Thirdly, lnfraco would have to establish the quantum which it contends for. 

20 At Schedule part 4, clause 3.4.1 
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8.34 For the reasons explained above, the prudent approach would be to take a comparison 

between tie's figures in relation to~ ntup,1assuming that the point of principle is lost) and 

lnfraco·s figures, and adopt t e mid i:foiht between these two figures in the analysis as 

referred to at section{;bove. 

8.35 

togel1e in a,JJJrscellaneous category. The issues raised by these INTCs are well rehearsed 

between the parties and typically relate to matters of expert engineering opinion (such as 

the necessity to undertake works in a certain way, or design solutions to problems 

encountered at site). There are, for example, arguments as to which party takes the risk for 

contamination or ground conditions at various locations. 

8.36 It is understood from tie that the two largest INTCs which fall into this category are as 

follows: 

(a) A dispute in relation to the Principal Contractor's Licence of approximately 

£1 .089m. BB has sought reimbursement of the costs of procuring and maintaining 

a licence for working in or adjacent to Network Rail property. tie does not consider 

this to be a change. In any event, tie considers that BB ought to be able to operate 

under a licence already held by Siemens. 

(b) A dispute in relation to Pricing Assumption 12 of approximately £1.421 m. 

8.37 The report produced by tie has indicated a range of potential liabilities arising from the 

various INTCs (which total nearly 200 in number). lnfraco has valued those apparent 

changes in the sum of £3.471 m whereas, on a point of principle, tie believes the value of the 

changes to be no more than £499k. 

8.38 tie's valuation is assessed on the basis that the principle relied upon to defeat lnfraco's claim 

is sound and therefore the remaining value (£499k) simply reflects those elements of the 

various Estimates which are agreed (with the bulk of the figure falling away as a result of the 

principle. 

8.39 In order to take a prudent account of the possible risk in relation to these items, tie has been 

asked to provide an assessment of the likely value of these INTCs on the assumption that 

the point of principle in each case is lost, and the subject matter falls to be treated as a tie 

Change. On this basis, tie has assessed the likely exposure at £2.305m. 
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8.40 For the reasons explained above, the prudent approach would be to take a comparison 

between tie's figures in relation to ,quantum (assuming that the point of principle is lost) and 

lnfraco's figures, and adopt the mid point between these two figures in the analysis as 

referred to at section 2 abov . 
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Separation - extension of time 

There is no controversy that-1 e,.ln(rrco Works have been delayed; as at the original 

scheduled Completiot,bate f 11 Fetfruary 2011, the overall project was substantially in 

delay. S.omeof the reasons f r tliose delays have been rehearsed between the parties at 

Jenqth an~ aco }'las made a number of claims for extensions of time. 

To dat#, In raco pps so_ugtit the following extensions of time through the formal mechanism 

uni:iertlle Inf~ Contract: 

EOT 1 (INTC 1 ); 

(b) MUDFA rev 8 (INTC 429); 

(c) MUDFA 2 ffi>J.-8..(INTC 536); 

(d) A claim in respect of the Depot and associated works. 

9.3 In addition, further claims exist and have either been intimated as part of the INTC process, 

or are matters for which tie has a reasonable contemplation that a claim will be made in due 

course. Claims under these heads can be considered as: 

(a) Claims arising in relation to the operation of the change and Estimate mechanism 

in clause 80 of the lnfraco Contract; 

(b) Various "sweeper" claims for which outline details have been provided in 

correspondence; 

(c) A potential claim touching on the "standstill" period following the Mar Hall 

mediation in which the parties have been negotiating the MOV4 and the 

Settlement Agreement, during which all works other than the Prioritised Works 

have been placed on hold. 

9.4 With regard to the first claim - EOT 1 (or INTC 1) - this related to a misalignment between 

the SDS design programme and the construction programme which occurred during the 

contract tender and execution stage and lhe • The parties~ .Yi0I.0 able to 

resolve their differences through med~eed to and agree an extension of 7.6 weeks 

to the contract programme. 

9.5 The second claim (MUDFA rev 8/INTC 429) was far more contentious and involved the 

parties referring the consequent dispute to adjudication. The result of the referral was that 
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lnfraco's claim, as to Section A, was set at an extension of 154 days but the remaining three 

Sections remained unamended21
• 

9.6 The next category of claims submitted b),l lnfraco relate to the failure to divert Utilities ahead 

of th.e co.nstruotion (',Ilks (jNTC 536) f d various alleged delaying changes at the Depot 

w0r.~s. l As to 1he fir t of p nese clai[!lS, it is considered that whilst tie may have good 

prold ral defen,ees to tht.,claims and whilst lnfraco's case presently may be incorrectly 

pleadedi it remains the case that lnfraco is likely to receive a substantial extension of time. 
;. 

9.7 Bespi e the size of this claim, lnfraco has submitted little supporting evidence which has 

meant that tie has only been able to undertake narrow (although detailed} interrogation. 

That exercise indicates that the grounds relied upon by lnfraco may be misconceived but it 

is accepted that a substantial extension (on other grounds) may well be due. 

9.8 The second claim in this category was submitted immediately prior to the Mar Hall 

mediation, and seeks an extension of time in connection with the Depot. 

9.9 Over and above the first two categories of claim there are the three remaining claims as set 

out above. In broad terms, these claims can be considered to be sweep-up claims 

extending to the present hiatus in construction work (as a result of MOV 4) and general 

claims relating to INTCs and any other, at present unknown, heads of claim. It is almost 

impossible to gainsay the likely nature of these claims and even harder to predict any 

financial outcome. 

9.10 Pulling together the threads of the foregoing, it can be concluded that it would be prudent to 

assume that lnfraco are likely to be entitled to an extension of time that would cover at feast 

the period to the point at which separation occurs. lnfraco has submitted substantial claims 

in relation to delays caused by utilities, and beyond that are likely to advance further claims 

in relation to delays associated with the operation of the change mechanism in clause 80. 

9.11 Whilst there are arguments available to tie in relation to issues of causation, conditions 

precedent, and so on, it is more likely than not that such an extension would be granted. 

9.12 The critical issue is then whether lnfraco would be entitled to make any financial recovery in 

relation to additional costs sustained by them which have been caused by the delay. 

9.13 A key principle in this context is that lnfraco ought not to be entitled to make any double 

recovery in relation to costs incurred by it as a result of any prolongation to the lnfraco 

21 Although lnfraco attempted to obtain a further 28 days extension to Section B arquing a logic link between 
sections, the Adjudicator refused to amend his decision 
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Works - both in terms of the provisions of cla1:Jse 121 of the lnfraco Contract, and in terms of 

general legal principles. 

9.14 In particular: 

There ought not to be any overlap between lnfraco's entitlement to be paid for 

preliminaries in relation to Prioritised Works pursuant to MOV4. 

9.15 The fo llowing section 10 of this report addresses the treatment of preliminaries in the lnfraco 

Contract and MOV4. Section 11 addresses the questions of how the contractual principles in 

relation to both preliminaries and additional cost caused by delay interact in order to arrive 

at the appropriate financial position to be reached for the purposes of this report. 
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10 Separation - preliminaries 

10.1 One of the issues which has,divided fie and lnfraco is the question of whether preliminaries 

fall to be paid on a plilfely time; related basis, or whether lnfraco are required to demonstrate 

progress acT<:fexpe'}l:littite in order-to release the payment of preliminaries. 

10.2 U til Aprl!Joto. P.ayment . as certified by tie to lnfraco on a time related basis, with a sum 

eq ivafent- to the value>or"each item for preliminaries shown in Schedule part 5 being 

relea1ec1 on ,~ .4'weekly basis, without any application having been made by lnfraco. As at 

April 2010, the sum of £35.367m had been certified in this way, representing approximately 

•. · 75% of the overall total for preliminaries. tie then stopped making any further certification or 

payment of preliminaries, in the absence of information that would demonstrate the actual 

costs that had been incurred by lnfraco. 

10.3 lnfraco commenced an adjudication in November 2010, seeking a decision, in principle, in 

relation to the way in which preliminaries ought to be treated under the lnfraco Contract. 

10.4 The central issue in this adjudication, before Lord Dervaird, was whether preliminaries are to 

be treated as a Construction Milestone within the meaning of the lnfraco Contract. 

10.5 Clause 66.2 of the lnfraco Contract states: 

"Any application for payment of sums due in respect of Construction Milestones, Critical 

Milestones and Tram Milestones and any payment to be made in respect of Construction 

Milestones, Critical Milestones and Tram Milestones shaft be made in accordance with the 

procedure set out in Clause 67 (Payment in Respect of Applications for Milestone 

Payments)." 

10.6 If preliminaries fall to be treated as Construction Milestone, then payment in relation to the 

preliminaries would only fall to be made if lnfraco made application for them in the same 

way as any Construction Milestones: prior to the adjudication, lnfraco had not applied for 

preliminaries, which (until April 2010) had been paid to them irrespective of the absence of 

any application. 

10.7 "Milestone" is defined in the lnfraco Contract as "a Construction Milestone, a Critical 

Milestone, a Mobilisation Milestone, a Tram Milestone and/or a Tram Maintenance 

Mobilisation Milestone." 

10.8 "Construction Milestone" is in turn defined as "any milestone ... which has been identified and 

defined as a construction milestone in of [sic) Schedule Part 5 (Milestone Payment)." 
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Schedule part 5 does not specifically defi~.any particular items as construction milestones, 

but is headed "Milestone Payment,,,$ cnedule." 

9 Each Application for Milestone Payment and/or an application for payment for any other 

tees, costs and/or expenses in respect of Permitted Variations or other costs or expenses 

which have been expressly approved by tie and/or to which the lnfraco is entitled in 

accordance with this Agreement shall: 

67.4.1 

67.4.2 

67.4.3 

set out the Milestones and Critical Milestones progressed in that Reporting 

period and the Milestone Payment due in respect of the same; 

set out any other agreed adjustments pursuant to a Permitted Variation; and 

any other sums due to or from the lnfraco under and/or arising out of this 

Agreement in accordance with its terms, 

(together with reasonable supporting documentation establishing the basis of such sums 

being claimed)." [emphasis added] 

10.11 If the preliminaries are not to be treated as a Construction Milestone (and they are clearly 

not a Permitted Variation), then it appears that the only place where provision is made for 

them to be paid is as part of the "other costs and expenses" referred to in clause 67.4. 

10.12 It is for this reason that Lord Dervaird concluded that lnfraco must provide "reasonable 

supporting documentation establishing the basis of such sums being claimed' before its 

entitlement to payment arises. 

10.13 It is not easy to reconcile these two aspects of the lnfraco Contract. Lord Dervaird was 

asked by lnfraco to clarify this point after the adjudication; he responded in an e-mail which 

does not form part of the binding elements of his decision. That non-binding e-mail states: 

"As I have determined that Preliminaries are a time based cost, it appears to me that the 

documents required to establish the basis of sums ... will be those necessary to establish the 

particular period or periods for which the sums are claimed, together with those which 

determine the rate or rates payable in relation to the period or periods. Those rates will it 
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appears to me generally be found by ret~nce to the appropriate part or parts of Schedule 

5 ... It is possible that consideratio.n fJY also have to be given to the items referred to as 

Preliminaries in Schedule Part 4 page 39 headed Method Related Charges (some of which 

are described as fixed, ..and others;as Time Related), but no issue was raised before me in 

respect of those items .. " 

10.14 lnffaco has mferpreted th~ decision as meaning that it has to do no more than produce 

infor:inj llon whif~ confirms the period for which it is seeking payment of preliminaries, 

linkin this to fhe relevant value shown for those periods in schedule part 5. tie has 

interpreted the decision to mean that lnfraco will be entitled to recover only preliminaries 

linked to progress, and which have therefore actually been expended. 

10.15 On balance, it is considered that a court would be more likely to follow the straightforward 

approach taken by Lord Dervaird wh1sl:!-1 This would entitle lnfraco to recover the 

preliminaries, subject to the provision of vouching which addresses the passage of time, 

thereby yielding the sums set out in Schedule part 5. 

10.16 However, in the event that this interpretation is upheld, it would mean that lnfraco would 

continue to be entitled to recover preliminaries, which would recompense it for its costs of 

being on site. 

10.17 Schedule part 5 provides for preliminaries to be paid in this way until 16 July 2011. 

However, MOV4 provides that lnfraco will be entitled to recover preliminaries in relation to 

the Prioritised Works for the period between 31 March 2011 and 1 September 2011 in the 

event of automatic termination. 

10.1 8 In terms of clause 9.6 of MOV4, Preliminaries are "a time based payment and shall be 

certified for payment once the relevant time period has elapsed without the need for further 

valuation or substantiation". However, in the event that lnfraco do not progress the 

Prioritised Works in accordance with the Prioritised Works Programme as a result of matters 

which are not tie's responsibility, the Certifier is to make a reasonable assessment of the 

preliminaries properly due to lnfraco. 

10.19 lnfraco ought not to be entitled to recover both Schedule 5 preliminaries and MOV4 

Prioritised Works preliminaries for the same period of time: the Prioritised Works 

preliminaries cover the period between 31 March and 1 September 2011 when no work 

other than the Prioritised Works are being carried out22
• 

22 Clause 3.2 of MOV4 
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10.20 This can be seen from the diagram on page.J6 of this report, where the overlapping periods 

can be seen shown in blue and red.1 

To tha extent that lnfraco has had to increase, or thicken, its resources as a result of the tie 

Changes for which it would be entitled to an extension of time, that increase is already 

recompensed by reference to the rates paid for change. Schedule part 4 contains a rate of 

7.4% to be added to the value of change in relation to lnfraco's preliminaries23
• Furthermore, 

the parties agreed a variation to the lnfraco Contract on 3 June 2009, in terms of which an 

amendment was made to Appendix G in Schedule part 4 which provided that: 

"Further, 17.5% to be added to the Actual Cost to cover any other Preliminaries (in addition 

to the Consortium Preliminaries) with regard to any tie Change associated with Civil 

Engineering Works, provided that this calculation shall in no case apply to Systems and 

Trackworks or claims for other Preliminaries in relation to prolongations costs arising from 

extensions of time or delay". 

10.23 Accordingly, to the extent that the lnfraco resources originally contemplated have been 

delayed on site up to 1 September 2011, this ought to be paid for as a function of 

preliminaries (Schedule part 5 and Prioritised Works). To the extent that those resources 

have had to be increased during that same period, this ought to be paid for as a function of 

the agreed rates for change. 

10.24 Once lnfraco has passed the point where preliminaries are no longer being paid through 

Schedule part 5 or through MOV4, then lnfraco's entitlement to make recovery of its actual 

additional cost caused by delay will be activated (subject to it establishing an underlying 

entitlement for such recovery). That will only apply after 1 September 2011, and will 

therefore only be relevant if the lnfraco Contract survives beyond that point (either because 

the Settlement Agreement is entered into, or because it has not been entered into for 

reasons not associated with funding). 

10.25 The following section 11 deals with the financial consequences of the foregoing analysis. 

23 Clause 1.3 of Appendix G to Schedule part 4 
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11 Financial consequences of analysis in relation to additional cost caused by delay and 

11.1 

11.2 

preliminaries 

expenditure, in which case, lnfraco will also be entitled to make a recovery for its additional 

cost caused by delay. 

11 .3 The following section addresses what the entitlement of lnfraco might be under each of 

these alternatives, and then sets out some conclusion in relation to the approach which 

ought to be taken for present purposes. 

Additional cost 

11.4 As referred to at section 9 above, the parties agreed an extension of 7.6 weeks in relation to 

EOT 1. The additional cost flowing from this extension of time was agreed at £3.542m, but 

this sum has not yet been paid because tie do not consider it to have fallen due - the parties 

still being within the period covered by Schedule part 5 preliminaries. Furthermore, only 

£2.Bm of the total has yet been claimed by lntraco 

11.5 In relation to second tranche of extension of time (MUDFA rev 8 I INTC 429), the additional 

cost connected with the extension of 154 days awarded by Robert Howie at adjudication has 

been partly agreed. tie has agreed payments of £210,715 and €785,79724 respectively with 

Siemens and CAF. These sums have not yet been paid because tie does not consider that 

they have yet fallen due (as referred to in the previous paragraph}. BB has claimed the sum 

of £565,455, but this figure is disputed by tie. 

11.6 lnfraco seek payment of £39.306m (BB and Siemens) and €4.971 m (GAF) in relation to the 

extension of ~ sought in INTC 536 (which also relates to Utilities}. For consistency, these 

sums have been converted to a total sterling amount of £43.670m. This figure is disputed by 

tie. 

11.7 The final claim which has actually been submitted is that produced by lnfraco immediately 

prior to the mediation in relation to the Depot. This seeks payment of the sum of £20.0Bm. 

24 In order to produce a consistent value, this report will amalgamate the costs sought by Bilfinger Berger and 
Siemens (in sterling) with costs sought by CAF (in Euros) into sterling utilising, an exchange rate of £1 .00 = 
€1.139 
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11.8 The total of lnfraco's claims as submitted, or agreed,laggregat109.11A.10 11 .7\, to date is 

approximately £68.?m. It remains op~to-1nfraco to revisit the claims which they have 

submitted but which have not.,.Yet bee_n a~reed. For example, in the context of litigation, they 

might seek to change he apfroach w ich they have adopted. Furthermore, the figure of 

£68.?m does. not take into p.ccount any claims yet to be made by lnfraco, for example in 

relation to the operatic of !fie change mechanism in clause 80. 

' 
11 .9 tie's assessment of lnfoacq~ entitlement to additional cost caused by delay on the basis of 

the for,egoing c~ims for extensions of time amounts to £20.244m. However, this represents 

tie's view in r;;'iation to the asl1:Jal less a~~staiAes tiy lnfraceadditionai cost, on 

ttie basis of an extension of time that would not take lnfraco all the way to 31 March 2011 

(see comments above in relation to MOV4 and the provision for Prioritised Works 

preliminaries from 31 March 201 1 onwards). 

11.1 O tie has also carried out a further exercise, in terms of which tie has assessed what lnfraco's 

entitlement to additional cost caused by delay might be, if the period in question was taken 

all the way to 31 March 2011. tie's assessment of this figure is £46.97 4m 

11 .11 For the reasons explained in section 9 above, it is considered more likely than not than 

lnfraco would be awarded an extension of time up to at least separation. The prudent 

approach would therefore be to use the higher figure of £46.974m as a starting point for the 

appropriate evaluation of additional cost caused by delay. 

11.12 It is understood from tie that the basis of its approach has been the following: 

(a) In relation to BB, the starting point for the assessment has been to apply the 

process set out in Appendix G of Schedule part 4 (Process for agreement of value 

of tie Changes). Clause 1.3 ends as follows: 

"If appropriate to the particular tie Change, any other Preliminaries elements, 

valued in accordance with the Spreadsheet 2 set out in Appendix F." 

tie has interpreted the use of the phrase "if appropriate" to mean that only those 

figures in relation to which work was actually being carried out and costs therefore 

being incurred, should be taken into account. There would appear to be some 

force in this interpretation. 

(b) In relation to Siemens, tie's approach has been to use the weekly figure agreed 

with Siemens in connection with EOT1, and pro rate that to cover the entire period 

to 31 March 2011. 
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(c) It should be noted that no figure is included in relation to CAF. That figure is taken 

account of in section 13 wh~ adaresses additional consequences of separation, 

and includes paymen s-toQAfj-

11.13 

11.13.1 The firrSi reasr;m for this is that there is risk associated with the tie approach in connection 

wilv BB: speeit~lly, BB may well seek to argue that it should be entitled to make recovery 

JIJ reraiion to all areas, not just those being worked on (in other words, a differing 

interpretation of the meaning of "if appropriate" within the context of Appendix G to Schedule 

part 4). Furthermore, there may be a dispute in fact in relation to the areas in which lnfraco 

were actually working. 

11.13.2 The second reason is in connection with tie's approach to Siemens: the weekly figure 

agreed in connection with EOT1 was a sum negotiated close to the outset of the project. It 

may well be the case that Siemens seeks to revisit this number, and it is unlikely that it 

would be held to be bound to that figure in relation to periods of delay beyond those covered 

by EOT1 25
• 

11.14 Cyril Sweet! has been asked by tie to prepare a report which seeks to assess the potential 

exposure to additional cost caused by delay, based on an exercise conducted by Acutus. 

That exercise sought to set out some parameters in relation to an entitlement to extension of 

time, based on information available to Acutus at the time. It was not based on a detailed 

forensic analysis of all time related issues that might impact the project to 1 September 

2011. Cyril Sweet! concluded that the potential range of additional cost would be in the 

region of between £16.709m and £62.943m. 

11.15 On the assumption referred to above, namely that additional cost caused by delay ought to 

be considered by reference to an end date of 31 March 201 1, tie's view is that the 

appropriate figure to take from Cyril Sweett's analysis would be the upper figure of 

£62.943m. Of this total, ~~~yril Swe..elts_J]~OOrt,..§1ates tl'JaLcir:ca 

£7m is referable to a period after 31 March 2011, and therefore the adjusted figure would be 

£55.943m. 

11.16 Drawing together the foregoing: 

tie's assessment £46.974m 

25 tie considers that this weekly figure for Siemens is a high one, and that Siemens would be unlikely to seek a 
figure as high as this. However, it remains the case that the weekly figure is subject to increase, and this risk is 
factored into the conclusions reached at paragraph 11.17 
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lnfraco's figure £68.?00m (may be subject to increase as noted above) ,, 
11 .17 On the basis of the foregoing, it would be prudent to assume for present purposes that the 

sum to be allowed f©r lnfraco's enfitlern~nt in relation to additional cost caused by delay is 

£60m. Ttiis figure is not a scienlific or definitive prediction of the sums which lnfraco might 

recovef That could only be achieved by undertaking a detailed forensic analysis of the 

issuls. It represents ~ pr.udent figure to be carried forward into the spreadsheets at 

A!JP9tX 1 of 11].tS' report. 

reliminaries 

11 .18 It appears to be agreed between tie and lnfraco that if preliminaries were to be paid on the 

basis of the effluxion of time to 31 March 2011 , that amount that would fall due to lnfraco 

would be £47.276m. Beyond this, there appears to be a dispute in relation to whether a 

further lncentivisation Milestone of £1 .2m falls to be paid. The basis of this dispute is not 

clear, and for present purposes, it should be assumed that the total figure would be 

£48.476m. The sum of £35.367 has been certified against this figure, leaving a difference of 

£13.109m still to be paid by tie to lnfraco. 

11.19 In relation to MOV4, if lnfraco proceed with the Prioritised Works to 1 September 2011, its 

entitlement to preliminaries flowing therefrom, will be £5.929m. It is recognised that lnfraco 

might not progress with the Prioritised Works on the agreed basis; in that event, its 

entitlement to recover preliminaries in respect of the Prioritised Works ought to be reduced. 

However, for present purposes, the prudent approach is to assume that lnfraco will be 

entitled to the full amount. 

11.20 Accordingly, the total of lnfraco's entitlement on a time based approach to preliminaries 

would be as follows: 

Schedule part 5 £47.276m 

lncentivisation Milestone £1.200m 

Prioritised Works Preliminaries £5.929m 

£54.405m 

11.21 If preliminaries fall to be evaluated on a basis commensurate with work done for the period 

to 31 March 201 1, then tie's assessment is that lnfraco would be entitled to recover the 

following: 

Fixed preliminaries: 

Time related preliminaries 

£10, 186,000 

£11,990.000 
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11.22 

£22, 176,000 

If preliminaries are to be approa:,1tp~1nfs way, then lnfraco would be entitled to make 

recovery of its addition_:il cosJ-cause<l"by clelay, subject to the usual evidential requirements 

as referred to above s retJied to abrye. the approach which has been adopted is that a 

figure o!,.£60m wol er b? awpr ;priate f~ present purposes. The overall total on this basis 

would thereto be t82. 76 . 

it can be seen that a comparison between a time based 

,....approach to preliminaries and additional cost caused by delay, and an "earned value" one 

can be summarised as follows: 

Time based: £54.405m 

Additional cost: £82.176m 

11.24 For the reasons explained above, these two totals ought to be treated as mutually exclusive 

alternatives. On balance, it is considered that the better approach, supported by the decision 

of Lord Dervaird, is the time based one. However, for the purposes of the current exercise, it 

would be prudent to assume that the potential exposure lies in a range between the two 

figures. 
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12 Separation - mobilisation payment 

12.1 A further element of the paymen ta whiclt'1nfraco may be entitled for work carried out is in 

respect of the mobilisation payment ma~e to BB and Siemens of £45.2m. That sum has 

already been paid by tie; the RLJestion yvhich arises is whether any element of it can be 

recovereef!P he evennthat the1nfraco Contract is brought to an end prematurely, without all 

oft e f~fraco Wor~V,iaving been completed. This issue is addressed in detail at Appendix 2 

of this reegrt lhe concfu;io.os of which are summarised below. 

12.2 
A 

tie en;iployees'"tt;"o were involved at the time of the formation of the lnfraco Contract have 

indicaYed that the mobilisation payment was in fact an advance payment to BB and 

Siemens, paid 50/50, to assist them with cashflow. It is understood that value was taken out 

of the other elements of the Contract Price and paid to lnfraco at the outset of the project in 

the form of the mobilisation payments. 

12.3 On this basis, if the lnfraco Works are completed, the advance payment would eventually 

balance itself out as the Milestones (whose value had been reduced to take account of the 

mobilisation payments) catch up with the payments which had been made up front. 

However, if the lnfraco Works are not completed, and lnfraco's involvement is halted part 

way through the project, the balancing out of the advance payment will not have been 

completed in its entirety. 

12.4 tie's position is that it was the common understanding of the parties prior to contract 

formation that an element of the advance or mobilisation payment ought to be returned in 

the event that the lnfraco Works are not completed by lnfraco. 

12.5 There is some force to the proposition that the parties cannot have intended that the 

mobilisation payment should operate as a windfall to lnfraco in the event the lnfraco 

Contract was brought to a premature end. 

12.6 That is supported by the provisions of clauses 88.8 and 90.12 of the lnfraco Contract, which 

suggest that in the event of termination, the payment to which lnfraco is entitled will bear 

some relation or proportionality to work done, or value earned. 

12. 7 However, if the correct approach to preliminaries and additional cost caused by delay is to 

adopt the time based approach referred to at section 11 above, then it would be consistent 

to treat the mobilisation payment as having been triggered by the effluxion of time: once 

having been triggered in this way, then there would be no mechanism in terms of which the 

mobilisation payment could be clawed back. 

42 

\NED00000134 0299 



Privileged and confidential - prepared in contemplation of litigation 
FOISA exempt M 

McGrigors 

12.8 Even if it is the case that some element of the mobilisation payment falls to be repaid on 

early termination, the question which thewar/ses is how the extent of any repayment of the 

mobilisation payment is to be.....-calcutr,ed. tie's approach has been to aggregate the 

Construction Mileston~ (pa ia1(y and 11,'ly completed) with an assessment of the value tie 

Changes, and-.i;om~arethat wiltft e arp~unt actually paid, in order to arrive at a view of how 

much lnfr.aco 1as feen "overpaid". tjowever, this approach does not provide a true 

eflectio _g! e recalculation of the mobilisation payment. 

12.9 

7.mplj3, through a recalculation of the Construction Milestones to divide the £45.2m 

mobilisation advance between them proportionate to value), but a court is only likely to 

adopt any one of these approaches if it is satisfied that this was, objectively speaking, what 

the parties must have intended. 

12.1 O In the absence of a cogent explanation of the way in which the calculation of any repayment 

ought to be calculated, the prudent approach for present purposes would be to assume that 

lnfraco wil l be entitled to retain the full extent of the mobilisation payment. If such a 

formulation can be determined by tie, then the issue ought to be revisited in order to assess 

whether it would be reasonable to conclude that tie will be entitled to make some recovery 

therefor. 
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13 Separation - additional consequences 

13.1 

13.2 

CAF 

In the event of autojOatic tJr inaron under MOV4, tie will acquire the Trams, the Tram 

Related.;=.qaipment and the D~pot Eq1,1ipment, in return for payment of a sum calculated to 

..-r-ei°lbur.se CAF for what it has deliverep, 

Clause 3.3.6 of MOV4 proJides that this payment will be calculated by reference to: 

fi,,· 

(a) "" All the milestones payments in the Tram Supply Agreement, not merely those 

milestones which have been triggered by the passage of time; 

(b) Less a deduction to reflect the difference in value between what CAF has 

delivered, and what it would have delivered had the lnfraco Contract not been 

terminated. 

13.3 This figure is assessed by tie to be £10,330,000. This figure has been included in tie's total 

cost of another contractor completing the ETN as far as York Place (see section 14 below). 

13.4 In addition, certain sums fall to be paid to CAF in relation to delays sustained by them. 

These figures have been agreed between tie and CAF as follows: 

Claims in relation to MUDFA delays €786,000 

Further claims in relation to delay to depot €5,100,000 

Additional claims €466.000?.6 

€6,352,000 

13.5 As referred to at section 9 and footnote 24 above, the sums which have been expressed in 

Euros have been taken forward into the spreadsheet analysis in sterling, using an exchange 

rate of £1.00 = €1.139. On this basis, €6,352,000 is equivalent to £5,576,821. 

26 This figure was agreed during the Mar Hall mediation. It is understood that subsequently parties have agreed 
to value this figure on the basis of a schedule of rates, but that the eventual total should not exceed €466k. That 
figure has therefore been utilised for present purposes. 
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14.1 The intervention of the Mar Hali-Jm iation and the subsequent execution of MOV 4 

Auniber o/ claims which tie was intending to bring against 

swe er, ass part of the culture change, these claims were 

ttiat thef. r,,ould be incorporated into the lump sum price to be 

n the basis that the Settlement Agreement was entered into. 

14.2 However, on he basis that the Settlement Agreement is not entered into and the party's 

p ~fti?'v> then become entrenched, in response to any claims brought by lnfraco it is 

pevitA°ble that tie will look to its own claims as a means of abatement. 

14.3 It is likely that a number of claims already exist and that, upon termination or through 

separation, more claims come to light. However, the fol lowing claims have been identified 

which need to be taken into account when assessing separation costs. Those claims are: 

(a) Princes Street defects 

(b) Consequential losses/third party claims in relation to Princes Street; 

(c) Over payments in relation to the Princes Street Supplemental Agreement 

(d) Other defective works 

(e) Lost value engineering opportunities 

14.4 Each of these potential areas of claim is considered in turn at Appendix 4 of this report. 

14.5 In overview, however, save for the claim relating to the Princes Street defects, these various 

heads of claim effectively either cancel out or negate other heads (and thereby attract a nil 

value) or else are mentioned here in order to ensure the principles behind the claims are 

recognised, as opposed to a value being adopted. 

14.6 With regard to the claim relating to the defective Works at Princes Street, tie has assessed 

this claim to be in a broad range of £0.5m to £8m, depending on the extent of remedial work 

to be carried out. However, it is evident that tie would seek to maximise their recovery in this 

respect. For the purposes of the current analysis, a figure of £4m has been utilised on the 

basis of discussions with the Certifier. 
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15 Separation - costs of employing another contractor 

15.1 In order to provide a like for lil<.e comparison with the Settlement Agreement, tie has 

15.2 

produced an assessment of the-potential cost associated with engaging another contractor 

to complete all outstanding wor- as ar as York Place. The risk allocation of this new 

o oe negotiated and agreed: the cost of proceeding with a new 

contrat or would trrn O a s1gr ificant extent on the risk profile that could be achieved. 

However, tie ~as conducted an exercise whereby it has concluded that the potential costs of 

proceeding with a new contractor would be £184.928m. 

15.3;,.. tie has also obtained an assessment from Cyril Sweet of this cost, based on market rates, 

which concludes that the cost of proceeding with another contractor would be £177.937m a 

margin of difference of around 5%. Accordingly, it would appear to be prudent to utilise the 

tie figure. 

15.4 In addition, if there are any costs associated with putting the project on hold between York 

Place and Newhaven (for example, making good any work commenced on this section), 

they will also require to be taken into account. This will include the costs of compliance with 

the Edinburgh Tram (Line One) Act 2006 and Edinburgh Tram (Line Two) Act 2006 ("the 

Tram Acts"), and potential issues associated with land acquisition. 

15.5 These issues are considered in detail at Appendix 6, but in summary tie's obligations ~ 

statutory undertakerLunder the Tram Acts in relation to reinstating the works to their original 

position depend very much on the intention behind any proposed hiatus of the works. 

15.6 The relevant legislation requires tie to remove all rails and make good the road surfaces to 

the satisfaction of the local authorities. In addition, tie is required to remove structures and 

make safe the whole area of the works. This is a requirement of the legislation in 

circumstances where tie " ... no longer requires ... " the tram facilities built to date. 

15.7 This would seem to apply where the decision is taken either to permanently abandon the 

works or to place them in long term storage (awaiting, say, subsequent funding at another 

date). If, on the other hand, the hiatus is of shorter term, such as to place the remaining 

works with another contractor, as there would be no sense of abandonment, then temporary 

measures (such as placing tarmac over the existing rails) may well be acceptable. 

15.8 It may also be the case, in conditions of longer term abandonment, that tie may wish to 

demolish more substantial structures to avoid any third party liabili ty. 

15.9 tie I with CEC, has carried out an exercise to assessment the potential costs of putting on 

hold the section from York Place to Newhaven: it concludes that this figure would be in the 
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region of £4,543,000 tie to reassess this fi ure to ascertain whether an further elements 

ought to be allowed forj . In the absenc§,et"any independent verification of this figure, it has 

been taken forward to the ant sistiwresent purposes . 

... ,, 
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16 Separation - completion of design 

16.1 A further head of cost in the event ,of automatic termination in terms of MOV 4 is that of 

completing the design. It was envisageJin the Ho Ts agreement that: 

"The lnfraco shall complete thlt integrated Design from Airport to Newhaven (Phase 1 A) to 

metf the Emgloyer's Ref uirements." 

t 

16.2 ll is u1oerstood trom tie thft"sorne progress has been made towards completing the design, 

but thrt the e.i:Jress has been slower than had been anticipated, and the design is still not 

complete. 

,.. 
16.3 In the event of automatic termination, lnfraco's obligations in relation to the design would 

cease. If the project were to be completed by another contractor, the design would require to 

be completed, with the associated cost implications. 

16.4 The cost associated with completing the design will depend on its status. However, tie has 

estimated (on a conservative basis) that the potential cost of completing it could be in the 

region of £5 - £1 O million. 

48 

\NED00000134 0305 



Privileged and confidential - prepared in contemplation of litigation 
FOISA exempt 

17 Separation - costs of putting the project on hold 

17.1 

17.2 
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17.3 tie has assessed 1he potential cost associated with putting the whole of the project on hold 

as £11,935,000 1e to revisit to ascertain whether any further elements ought to be allowed 

lo~ . 

17.4 These costs are an alternative to engaging a new contractor. They are cumulative with the 

other costs referred to in the foregoing sections (work carried out to date, claims, 

counterclaims, payments to CAF, costs of formal dispute resolution proceedings if no 

agreement can be reached}. 
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