
For the attention of Martin Foerder - Project Director 
Bilfinger Berger - Siemens - CAF Consortium 
9 Lochside Avenue 
Edinburgh Park 
Edinburgh 
EH12 9DJ 

Dear Sir, 

Edinburgh Tram Network- lnfraco Contract 
Permit to Start Works 

Trami 
·-----

Our Ref: INF CORR 5133 

Date: 24 May 2010 

We refer to your letter dated 29 April 2010 (reference: 25.1.201/DG/5564) and note that you are 
unable to understand our letter dated 8 April 2010 (reference: INF CORR 4736). We confirm that 
we stand by the contents of that letter as being correctly based on the terms and conditions of the 
lnfraco Contract and being a true representation of the facts they refer to. We firmly refute any 
suggestion that we are making changes to the terms and conditions of the lnfraco Contract. All of 
what we have asked for or instructed is reasonable and your compliance would not place you in 
breach of any contract terms. 

With reference to the condition in your letter 4648, dated 1 April 2010, it will be common ground 
that unforeseen ground conditions and physical conditions may arise which will require instructions 
from tie. The statement in your letter 4648 which we referred to as a condition, irrespective of how 
you describe it, is clearly at odds with the actions required of you by the lnfraco Contract. We 
cannot therefore de facto accept your 'condition' by issuing a Permit to Commence Works. 

We refer you to the terms of Clause 28, in particular Clauses 28.3, 28.4 and 28.7, which clearly set 
out the procedures to be followed for the appointment of Key Sub-Contractors and which parts of 
the lnfraco Works you may sub-contract. Whilst you may believe it is clear that "Bilfinger Berger 
would be carrying out these works as a member of the lnfraco Consortium", this does not tell us 
which Bilfinger Berger entity would be carrying out the works and on what basis, nor does it comply 
with the requirements of Clause 28 or provision 1 of Schedule Part 38. In principle, we have no 
objection to Bilfinger Berger (UK) Limited being appointed as a Key Sub-Contractor to the lnfraco 
Contract provided that you comply with the provisions of Clause 28. 

We would note that in excess of 40 Business Days has elapsed since we asked for you to comply. 

Compliance should not cause you any inconvenience nor would it place you in breach of any term 
of the lnfraco Contract. The delay is solely caused by your refusal to comply with reasonable 
instructions and requests for further information. Such behaviour is unreasonable and in breach of 
your general obligations under the lnfraco Contract. Other than observing that requiring you to 
adopt your sequence of working into "mini-packages" would not have caused you to be in breach of 
any lnfraco Contract term we therefore make no further comment on this point. 
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For these reasons and in the absence of a fully integrated and assured design, we are unable to 
issue a Permit to Commence Work on any section of work which can be described as being "On
street". 

Responses 

Permit to Commence Works 

1. We deny that we are "attempting to innovate on the lnfraco Contract requirements" for any 
issue, including those applying to the issuing of a Permit to Commence Works. There is no 
express list of requirements which, if you met, would automatically entitle you to such permits. 
You may be assuming, wrongly, that all you have to do is issue a "Permit to Commence Works 
Form" pursuant to Clause 3.4.4 of Schedule Part 3 for us to issue a "Permit to Commence 
Work". Not only could this amount to "self-certification" it also ignores the terms of Clause 3.4.1 
of Schedule Part 3 which clearly supports our view that it would be gratuitous for us to issue a 
Permit to Commence Works for anything other than work for which we are in agreement as to 
its scope. 

2. Essential to agreement of the work scope is that we are entitled and indeed must be satisfied 
that the IFC Drawings are accompanied by suitable Design Assurance Statements and that 
your design represents best value and is capable of supporting adherence to the programme; 
and that it complies with the Safety Verification Scheme and will be acceptable to the 
Independent Competent Person. In explanation, Clauses 10.3 and 10.9 confer the right on us 
to view and review any Deliverable at any reasonable time and the obligation on you to amend 
that Deliverable. 

3. We instructed you on the 8 April 2010 to provide the following items in order that we may 
consider issuing you with the Permit to Commence Work: 

• Complete and approved integrated construction drawings issued as IFC; 

• The Residual Risk Register; 

• Your Risk assessment; 

• A Method Statement/WPP; 

• Health & Safety Plan; 

• A programme; and 

• Details of your resource and logistics plan and programme. 

4. Providing this information would not place you in breach of any term of the lnfraco Contract and 
all of it should be reasonably available if you have complied with your obligations to manage the 
I nfraco Works in the manner expected by Clause 7.2 of the lnfraco Contract. 

5. Insofar as this information may be regarded as "further information", you are obliged to submit it 
in accordance with Clause 5.1 of Part A of Schedule Part 14. Moreover, in so far as we have 
omitted to exercise our rights for any past approval of a Permit to Commence Works, pursuant 
to Clause 109 of the lnfraco Contract, we have not waived our rights to exercise them later. 
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6. Your purported increase in the cost of the works which you carried out in Princes Street (480%) 
and the disruption caused to public amenity is sufficient reason for us to reconsider the 
parameters we applied to the Permit to Commence Works for that Work Package and to 
enforce the contractual commitments. 

Trackform � Design Assurance Statements 

7. As yet, some two years into the Contract, and despite numerous review meetings and 
exchanges in correspondence, you are still not in a position to issue an approved integrated set 
of construction drawings for the trackslab and roads. Nor can you provide the necessary 
Design Assurance Statements, or even give any assurance that the design has been completed 
to enable you to authorise construction at little or no risk. 

8. To accommodate the manner in which you have sought to manage this issue, such Design 
Assurance Statements would include input from all relevant designers, including SDS or 
Siemens, such assurance should include warranty from any sub-contracted design (for example 
BAM for track design) and a licence from the Intellectual Property Owner for "Rheda City"(if part 
of the design solution) in favour of tie (in accordance with Clause 102.2.2 of the lnfraco 
Contract). All should be confirmed by lnfraco in an integrated consolidated solution, including a 
register of residual risks and how they are expected to be controlled. You may refer to Clause 
2.8.2 of Part C of Schedule Part 14 for a detailed list of the information which is subject to 
review. The list given in our letter dated 8 April 2010 provides a summary for you. 

9. We do confirm once again that the current iteration of the design solution for trackslab and its 
foundation is not acceptable to us. In separate conversations with SDS and yourselves we 
understand that it is common ground that this proposal does not represent a "best value" 
solution. Moreover, as was confirmed by our recent meeting with SOS Provider, with your 
representative Mr. Kitzman in attendance, you have been making very little progress towards 
finalising a design solution which is consistent with your proposal to use Rheda City C as a 
trackbed. We are unable to deduce what is preventing you from finalising the design and trust 
that you will be bringing forward your proposals quickly for Section 1 D. 

Your Contractual Arguments 

1 O. We believe that the position the project is in is a product of the way you have chosen to perform 
your duties and obligations and the interpretation you have put on certain key contractual terms 
appertaining to design development responsibilities - Clause 80 and Schedule Part 4 in 
particular. To support your position it has been necessary for you to repudiate your overriding 
general and specific obligations to proceed with due expedition in a manner which inter alia 
results in best value for tie (and by extension the eventual best value in terms of whole life 
costs for the ETN owner). Your stance defies commercial sense and requires you to reject the 
clear and conventional terms of Clause 34.1. (We attach hereto a Paper Apart which inter alia 
explains the meaning of Clause 80.13, Clause 34.1 and the application of Schedule Part 4). 

11. The manner in which you have acted indicates that you have sought to concentrate on 
extracting additional payment by offering explanations of Schedule Part 4 which are convenient 
to you at the time. For example, in explaining your assertions on design of the track you have 
referred only to Schedule Part 4, paragraph 3.6.1 (b} and not (c) which in fact produces "the 
finished earthworks levels ...... for construction". Your ambiguous approach to Schedule Part 4 
is also demonstrated by your assertions in the Adjudications about the meaning of Pricing 
Assumption 1. 
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12. During the adjudication hearing for Russell Road Retaining Wall 4 (December 2009), you 
asserted that you had only priced for BODI and that anything not represented on the BODI was 
a Notified Departure. Indeed your legal representative's view was that the exclusionary drafting 
of Pricing Assumption 1 did not allow for any development and completion of the design. You 
shifted your view by the hearing for Section 7 Drainage (May 2010) to argue that "of course" 
there was a qualitative allowance for development and completion of design, that you had 
reasonably allowed for that in such cases and that there needed to be a materiality test applied 
to Pricing Assumption 1 . 

Method Statements 

13. You refer to and make certain allegations about Method Statements which appear to be 
predicated on Schedule Part 3, clause 3.2.2 meaning that only method statements with a 
category A3 risk rating are subject to the reviewing process set out in Schedule Part 14. We do 
not agree with this interpretation. These provisions require that a 4 week look-ahead schedule 
be provided to tie identifying relevant method statements and risk assessments in respect of 
each scope. tie will identify from this which risk assessments and method statements require to 
be provided by lnfraco based on the categorisation of method statements. This allows tie to 
request method statements and risk assessments in other categories should we believe that 
such categorisation is wrong or to confirm that adequate control measures are in place to justify 
a lower categorisation. We have not been provided with this look-ahead schedule and so are 
unable to confirm which risk assessments and method statements we require to review. 

14. Additionally, though you have submitted a number of method statements associated with 
Haymarket, these have not been categorised according to Schedule Part 3, Clause 3 and 
therefore any categorisation of such method statements has not been agreed by tie. We note 
your assertion that Works Package Plan 0135 has been agreed as Category A 1 risk rating. This 
is not the case and we sent you a Record of Review in respect of this document on 26 January 
2010. This had a number of mandatory requirements to be completed. No response has been 
received from you. 

Design management & design not compatible with Programme 

15. Another consequence of your approach to design production is that you have placed yourself in 
a position where you are expressing an inability to programme the Works to complete within the 
Planned Completion Dates. The manner in which you have acted has denied us the 
opportunity to properly consider the impact of your proposals on programme as well as price. 
(We attach a simple programme which illustrates how the On-street Works could be 
programmed to be completed, with mitigation measures within the Planned Completion Dates). 

16. Your actions are clearly not compliant with your obligation to progress the lnfraco works with 
due expedition and in a timely and efficient manner without delay, to achieve timeous delivery 
and completion of the lnfraco Works (Clause 60.1 ). Nor does it reflect compliance with Clause 
60.9 whereby you are required to "take all reasonable steps to mitigate the effects of any delay 
to the progress of the lnfraco works". Given their true meaning these requirements place 
emphasis on the need to progress the lnfraco Works in a manner which achieves the 
sufficiently earliest dates for completion. 

17. It is not only completion of the On-street works which are affected by the manner in which you 
have acted. You now assert that the design you have developed for the various sections of 
Retaining Walls between Russell Road and Baird Drive requires such longer construction 
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period that it would have, in any event, caused the Planned Completion Dates to be 
substantially delayed. Clearly you have not taken account of the requirement to develop design 
solutions and validate these sufficiently early to ach ieve the Planned Completion Dates. 

18. You have also degraded the responsibility the SDS Provider owes to us - their representative 
recently refuting responsibility for design of the track under explanation that the manner in 
which you have managed and are managing the design (to the extent that you have) has 
rendered them "not the designer - only the design provider". As we haye stated many times 
previously, you have clear contractual obligations in relation to the completion of the SOS 
Services i n  accordance with the SDS Agreement, the management of SDS, and the delivery of 
a competent and contractually satisfactory design. You are wholly l iable for the performance of 
the SOS Services and design production and you have reaffirmed this on several occasions. 

Conclusion 

19. It is now some 40 Business Days since we gave you the instruction to provide us with the 
necessary Deliverables in order that we may issue a Permit to Commence Works in 
accordance with the lnfraco Contract. Your letter 5564 dated 29 April 2010 is a clear 
declaration that you were not (at that time) agreeing to comply with our instruction. Your 
continued failure to provide the Deliverables asked for by us on 8 April 101 0 is a clear 
confirmation that you have persisted with that behaviour. 

19 This behaviour causes a material and adverse effect on the completion of the lnfraco Works 
and moreover prevents tie from enjoying the essentia l  benefits of Design Assurance 
Statements, and licences to certain key Intellectual Property Rights. 

By th is letter, we also give notice that, whilst we will comply with any decision reached by an 
Adjudicator, we will seek to have decisions which are based on a flawed interpretation of Schedule 
Part 4 overturned by the Courts. 

This letter does not respond to all of the issues raised in your letter, it cannot be taken to imply that 
we accept what you assert in respect of any issues not responded to herein. 

Yours faithfully, 

Steven Bell 
Project Director - Edinburgh Tram 

cc Richard Walker, Chairman, BSC Consortium 
Michael Flynn, BSC Consortium 
Antonio Campos, BSC Consortium 
Richard Jeffrey, Chief Executive, tie Limited 
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PAPER APART - EXPLANATION OF CLAUSES 34.1 AND 80.13 

tie have difficulty in seeing lnfraco's d i rection of thinking, and do not bel ieve they have exp la ined 

why they should be excused from the cond itions of the l nfraco Contract. Moreover tie hold to the 

view that lnfraco's behaviour has been "del inquent" as, in  applying their averred meaning of Clauses 

80.13 and 34.1 .  They have fai led in their duties and obligations under the lnfraco Contract. 

Despite what Infra co say in the penultimate pa ragraph of their letter d ated 6 November 2008 they 

make it c lear that they do not agree with the interpretation of Clauses 80. 13 and 34.1 of the l nfraco 

Contract as asserted by tie in their responses to Infra co . 

The interpretation tie wil l rely on  is set out in  this Paper Apart. 

Clause 34.1 

Clause 34.1  states that: 

" The lnfraco shall construct and complete the lnfraco Works in strict accordance with this Agreement 

and shall comply with and adhere strictly to tie and tie 's Representative 's instructions on any matter 

connected therewith (whether mentioned in this Agreement or not) provided that such instructions 

are given in accordance with the terms of this Agreement and will not cause lnfraco to be in breach 

of this Agreement." 

Accord ingly, we a re entitled to issue instructions to lnfraco, a nd l nfraco are obl iged to comply with 

those inst ructions, provided that they do not conflict with lnfraco's obl igations under the Infra co 

Contract. 

Where there is a d ispute or difference between us as to whether the work which is the subject 

matter of a n  instruction issued pursuant to clause 34.1 is a Notified Departure, work should p rogress 

in the interim unti l that d ispute or d ifference is resolved . 

I n  the event that it eventually tra nspires that the work in question is properly a Notified Departure, 

or a variation to any part of the l nfraco Works, then Infra co will be entitled to recover the time and 

cost consequences in accordance with the provisions of the contract in the usual way. l nfraco's 

legitimate interests in this respect are safeguarded by the provisions of clause 34.3, which state: 

"If in pursuance of Clause 34.1 ... tie's Representative sha/1 issue instructions which involve the lnfraco 

in delay or disrupt its arrangements or methods of construction or so as to cause the lnfraco to incur 

cost then such instructions shall be a Compensation Event under Clause 65 {Compensation Events) 

except to the extent that either such instructions have been required as a consequence of the 

fnfraco's breach of its obligations under this Agreement or such delay and/or extra cost result from 

the lnfraco 's default. If such instructions require any variation to any part of the lnfraco Works, tie 

shall be deemed to have issued a tie Notice of Change requiring such variation, which tie Change 

shall be a Mandatory tie Change." 

Where it transpires that the work in question was not a Notified Departure, or did not constitute a 

variation to the lnfraco Works, no Compensation Event wi l l  have arisen:  the i nstruction issued to 

l nfraco constitutes an instruction to proceed with work which forms part of your contractual scope 

of work, a nd in relation to which there is no entitlement to addit ional payment or an extension of 

time. 

1 
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The contract should not be interpreted in  such a way as to mean that lnfraco are entitled to hold up 

the progress of the project in  circumstances where firstly the only issue between the parties is who 

should bear the cost a nd time consequences of a pa rticular item of work, but there is clarity in  

relation to the scope and nature of that work; and secondly, l nfraco wi l l  be entitled to apply for 

recovery of the cost and time consequences in the event that it tra nspires that tie should bear those 

conseq uences. 

Clause 80.13 

Clause 80.13 conta i ns the words: 

"Subject to Clause 80.15, for the avoidance of doubt, the lnfraco shall not commence work in respect 
of a tie Change until instructed through receipt of a tie Change Order unless otherwise directed by 

tie ."  

We understand lnfraco's position to be that clause 80.13 should be read i n  such a way as to mean 

that tie are only entitled to d i rect lnfraco to proceed with work in  the specific c ircumstances set out 

i n  clause 80.15, and that they are not entitled to "otherwise direct" where an  Estimate has not been 

referred to DRP - and by extension, that tie are not entitled to issue such a direction either  where 
there is a d ispute about the existence of a Notified Departure or lnfraco have fai led to produce an  

Estimate. 

We consider this approach to be m isconceived, for reasons which include the fol lowing: 

• l nfraco's interpretation gives no meaning to the words "unless otherwise directed by tie" .  It 

would be enough for the clause to read "subject to Clause 80.15, for the avoidance of doubt, 

the Jnfraco shall not commence work in respect of a tie Change until instructed through 

receipt of a tie Change Order", as the opening words of the sentence would be  sufficient to 

enable the clause 80. 15 exception to stand. 

• The words "subject to clause 80.15" at the opening of the relevant paragraph should be 

interpreted as meaning " unless prohibited, or contradicted, by clause 80. 15".  l nfraco's 

interpretation gives no meaning to these words. 

• lnfraco's i nterp retation does not make sense in the context of the words "until instructed 

through receipt of a tie Change Order." The 80. 15 mechanism envisages tie issuing a tie 

Change Order in any event. It does not refer to some " lesser" instruction in the form of a 

"d irection", and there would be no need to use the words "unless otherwise directed by tie" 

if a l l  that was intended was that lnfraco should proceed on the basis of tie Change Orders. 

• It is clear from clause 80. 13 .2 that the lnfraco Contract envisages situations where the 

l nfraco has executed works at cost prior to the agreement of an Estimate a nd any tie Change 
Order on the basis of a tie instruction. That instruction clearly correlates with tie d irecting 

otherwise. 

Accord ingly, we consider that our entitlement to "otherwise direct'' i n  terms of clause 80 .13 arises 

independently of clause 80.15. 

If an  entit lement to a Notified Departure is established then clause 80 wi l l  be appl icab le, fa i l ing 

which the matter is governed by clause 34. 

2 
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It makes no commercia l sense for I nfraco to be entitled to frustrate the progress of the work where 

the on ly debate is about who will bear the u ltimate cost of the work in question, and there is no 

controversy about the nature or scope of the work. 

The provisions of both clause 34.1 and 80.13 that we have referred to above both point to a clear 

contractual entitlement which a l lows us to instruct work to proceed, while sti l l  protecting l nfraco's 

entitlement to make recovery for it in the event that it transpires that tie should be responsible for 

its cost a nd time consequences. 

Infra co should a lso take account of the provisions of Clause 80.20 which inter a l ia requires them to 

comply with instructions and within 20 business days operate clause 80.4 or 80.S if relevant. 

Schedule Part 4 

A significant a rea of d ispute between us concerns the interpretation to be given to Pricing 

Assumption No. 1 (Clause 3.4.1 of Schedule Pa rt 4). This is evident from the adjudications that have 

taken place and those which a re currently ongoing. In meetings lnfraco have requested that we set 

out our i nterpretation and we now do so in order that we can identify where common ground does 

exist a nd where we diverge. 

The sta rting point for the interpretation of Pricing Assumption No. 1 is that the Design will not be 

amended in terms of design principle, shape, form and/or specification, other than amendments 

a rising from the norma l development and com pletion of design. 

This starting point is then subject to an exclusion: a pplying the l iteral and  wide i nterpretation which 

you have a rgued for in the adjudications between us that have involved a consideration of Pricing 

Assumption No. 1 wou ld mean that al l  cha nges of design princip le, shape and form and outline 

specification a re excluded from normal design development. 

That interpretation would emasculate the in it ia l  premise: the exclusionary words would, on your 

i nterpretation, make the opening words of clause 3 .4.1 empty of mea ning. 

It cannot, objectively speaking, have been the i ntention of the parties that the wording should be 

interpreted in a way which whol ly negates the initial premise that normal deve lopment and 

completion of design fa lls within lnfraco's risk. The concept of norma l  development and completion 

of design requ i res to be given some efficacy and meaning. 

Furthermore, the interpretation which l nfraco have contended for would produce a result where the 

provisions of the lnfraco Contract in relation to price a re also deprived of mean ing. 

The Construction Works Price is a lump sum, fixed and f irm price for de livering the Employer's 

Requirements and  the lnfraco Proposa ls. lnfraco's price was therefore required to take account of 

a ll matters which a re stipulated in the Em ployer's Requirements, a nd no entitlement to additional 

payment should flow for de livering the Employer's Requirements. 

I nfra co have previously re lied on clause 3 .5  of Schedule Part 4 in this context: that provides that the 

Contract Price has been fixed on the basis of inter a lia the Base Case Assumptions: the words inter 

alia here a re of crucia l  import. 

The Contract Price is not fixed solely by reference to the Base Case Assumptions. The Construction 

Works P rice - which is one element of the Contract Price - has a lso been fixed by reference to the 

Employer's Requirements and the lnfraco Proposals. It has not been fixed solely by reference to that 
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part of the I nfra co Works which had been incorporated in the design information drawings issued up 

to 25 November 2007. That would, aga in, i n  any event, make no com mercial sense. 

Clause 3.5 of Schedule Part 4 provides that a Notified Departure :  

"will be deemed to be  a Mandatory tie Change requiring a change to the Employer's 

Requirements . . .  " [emphasis added] 

Where the BDDI fails to ta ke account of something in the Employer's Requ irements it would make 

little sense for the resulting design change to be deemed to requ i re a change to the Employer's 

Requ irements: the essence of the issue is that the design is changed to take account of the 

Employer's Requ irements, and there is no cha nge to the Employe r's Requirements. l nfraco's 

i nterpretation fa i ls to make sense of the Clause 3 .5 word ing. 

Taking the example of change to the BDDI which occurs in order to provide for something which is  

requ ired by the Emp loye r's Requirements (such as the provision of bat boxes at Gogarburn Bridge1) 

but which was not shown on the BDDI :  the Construction Works Price was fixed on the basis that it 

would de l iver a l l  elements of work requ ired as specified in the Employer's Requ irements. 

To take a further example, the interpretation that lnfraco contend for would lead to the p roposit ion 

that you would be entitled to be paid for changes which you lnfraco have promoted - for example, 

to improve bu i ldabi lity. Such a change would be wholly within your control and for your own 

benefit : no reasonable person would conclude that it was i ntended that you would be entitled to be 

paid for this type of amendment to the BBDI .  

It is evident that even on lnfraco's i nterpretation, you have accepted that there m ust be some 

departure from the l iteral meaning of the exclusionary words. During the course of the Wi lson 

adjud ication, your engineering expert (Mr Hunt) conceded that if a change was minor or 

"reasonable" and "comprising normal development and completion of designs", then this would not 

give rise to a Notified Departure. 

That would therefore a ppear to lead to some common ground that the exclusionary words cannot 

be interpreted in a l iteral way; we accept that, equally, it cannot have been the intention of the 

parties that the exclusionary words should be empty of meaning. 

Pricing Assum ption No.1 requ i res to be interpreted in  such a way as to give meaning to al l the 

concepts that the parties have deployed there: both the starting point of normal development and 

completion of design, and the exclusion from that concept of  some types of change. This should be 
done in such a way as to reflect the way in which the pa rties objectively intended to balance risk 

between them .  

lnfraco 's  genera l  obl igations in relation to the Infra co Works are set out a t  clause 7 . 3  o f  the lnfraco 

Contract : those obl igations include compl iance with the Em ployer's Requ i rements, the Code of 

Construction Practice, Applicable Law, Good Industry Practice and so on. 

The Design is to be developed in such that a way that it meets these requ irements. Clause 2 .1.4 of 

Schedule Part 14 C at page 21 states that: 

"detailed design takes the preliminary design forward to achieve a series of deliverables, which are 

tailored to obtain consents and approvals and to provide all information required to allow the lnfraco 

works to be constructed. " 

1 Adjudication decision of John Hunter dated 1 6  November 2009 at p27 
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In arriving at the Construction Works Price, lnfraco should have taken into account any amendments 

to the BBDI  wh ich were necessa ry to meet the Employer's Requirements etc a nd which could 

reasonably have been foreseen by a properly qual ified and competent professional contractor 

experienced in design and bui ld contracts and projects of this scope and comp lexity on the basis of 

the information that was ava i lable to them at contract formation .  

Norma l  design development i s  constituted by  deve loping the design in  order to meet the Employer's 

Requ irements, Codes of Construction Practice etc. In  other words, normal design development 

means that which is required to be done to the BODI in order to take it to the point of be ing issued 

for construction in l ine with the contractual requ i rements. Accord ingly constru ing Pr ic ing 

Assum ption No 1 objectively in the context of the lnfraco Contract an  amendment does not give rise 

to a Notified Departure if the amendment is necessary to make the design work in a way that 

comp l ies with stated (ie those stated in the contract), statutory or best practice requ i rements. 

In any event consideration requires to be given to whether a reasonably experienced design and 

bui ld contractor in lnfraco's position cou ld reasonably have foreseen the amendment on the basis of 
the information that it had at contract formation. If it could reasonably have been foreseen, then 

you ought to have taken account of it i n  the Construction Works Price. 

Applying these tests to the above mentioned bat box example :  bat boxes a re necessa ry to comply 

with the Employer's Requirements. Moreover, because the necessity for the bat boxes is capable of 

being d iscerned from the Employer's Requ i rements, an experienced design and bui ld contractor 
ought reasonably to have foreseen that they would be needed. The bat boxes wou ld  not therefore 

give rise to a Notified Departure. 

In  conclusion our interpretation of Pricing Assumption No. 1 is that lnfraco are requ i red to develop 

the design in terms of design principle, shape, form and/or specification from the d rawings forming 

the BODI to completion such as is necessary to meet the Employer's Requirements, Codes of 
Construction Practice etc and in  doing so a Notified Departure cannot be triggered . There is in  any 

event the question of what could reasonably have been foreseen as is mentioned a bove. 

5 
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