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Dear Colin 

EDil•lBURGH TRAM BILLS 

141002 

1 THE SA.�CTUARY, WESTMINSTER SWlP 3Jl 

TEl..l!PIION&; 

c,;: l45940 WESTMINSTER. 4 

FAX: -

E w.11.: joc.durlc:in@l lh=c!uary.cmn 

I reft.:r to your letter to me of 26 November and to the draft Bill, Bill papers and other 
docwnents which you subsequently copied to me by various means. I also refer to our 
telephone conversation on 2 December when I gave advice in response to the questions raised 
in your letter of 27 November. I undertook to put that advice in writing to you and that is the 
purpose of this letter. 

JOEUU� IC.IN 

The Promoter 

1. In my view, the Council should be the sole promoter of the Bills which. in any 
event, provide that-the powers to construct, maintam ana operate the tram system 
should be conferred solely on the Council. 

2. You state in your letter of27 November that TIE was formed "for the purpose of 
introducing a Road User Charging System as well as assisting in the delivery of 
the Council's Local Transport Strategy.". TIE is not an independent entity, and 
should be treated as what it is, namely a creature of the Council and one of 
whose fi.mcti.ons is to assist the Council in dtlivering the Council's Transport 
Strategy including the two Bills. 
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3. Asswning that TIE's staff have the requisite qualifications and C>..'Perti.se, its role 
should be to act as the project manager for the promotion of the Tram Bills and 
TIE should be given a formal brief to that effect. The consultants so for engaged 
for the promotion of the Bills should be re�engaged by the Council as the 
Council's consultants having a duty of care, and being accountable, to the 
Council. However TIE, as project manager, would manage the consultants on 
behalf of the Council and they would, unless the Cowicil should otherwise 
decide, receive and act in accordance with instructions given by TIE. That 
approach should avoid any confusion as to the identity of the Promoter i.e. the 
Council. If the Op crating Agreement, dated 3 May 2002, should conflict with 
that brief, the Operating Agreement should be amended or even cancelled. I 
should add .that I have not seen a copy of that Agreement but, since TIE is the 
creature of the Council, there is no reason why the Agreement should not be 
am.ended or cancelled at the discretion of the Council. 

Design Manual 

4. The D�sign Manual seems to me to be somewhat similar to a Code of 
Construction Practice. Such a Code would commit the Council to ensure that the 
tram system is constructed in such a way that it will minimise the adverse effects 
of construction upon the local population. Such a Code is an evolving document 
and seldom - if ever - reaches a final sign-off. I would expect the Design 
Manual to be I framed so as to underwrite the Council's commitment to design 

excellence and if the Manual - or a draft of it - is produced to the Scottish 
Parliament it would provide substantial evidence to demonstrate the Council's 
commitment to design excellence. 

Liability 

5. I assume that the Council is the roads authority for all of the roads over which 
the tram system is to be constructed. If, therefore, the Council employ 
contractors to construct the tram system, there is no reason why the Agreement 
with the contractors should not require those contractors to jndemnify the 
Council for any undue damage caused by the construction of the tram system. 

6. If the Council should decide to dispose of the tram system pursuant to section 64 
of the draft Bill which yon copied to me, the Council may wish to include a 
provision for the protection of the Council along the 1ines of the attached extract 
from a draft Order which we are promoting on behalf of two locaJ authorities in 
England. Toe; tenns used would, of coun;e, need to be adjusted for the Bills. I 
should add th# the expression "Councils" used in the protective provision refer 
to the transferees; and I think that you may find that paragraph (17) could give 
particular reassurance to the Council. 

7. Incidentally, r should mention that the list of contents at the beginning of the 
draft Bill which you copied to me does not quite match up to the substantive 
provisions subsequently set out in the draft Bill. 
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Buman Rights 

8. I do not believe that section 55 of the draft Bill is incompatible with the 
Convention right of freedom of assembly and association. 

My firm7
S position 

9. To put the position ofmy firm in context, I told you when we spoke that it would 
be in the Council's interests - particularly l;iavi.ng regard to the costs involved - to 
engage Bircham Dyson Bell as the parliamentary agents to continue with the 
promotion of the Bills. My .firm's instructions are limited, in effect, to giving a.11 

overview as requested in your letter of 26 November. It may be that one or more 
third parties may wish to instruct my firm to object to one or other of the Bills or 
to some of the provisions in one or other of the Bills; and we would wish. to 
reserve our position to act for that party or those parties. 

Yours sincerely 

Joe Durkin 
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Power of Councib to m.:ike agreements 

50. The Borough Council a.nd the 
with the other in respect to the 

'\JI pa.l's tt 

For the protection of the Councils in the event of tn.nsrer 

51.  If the powers of the Co�ils under this Order to construct the authorised works or any part of 
those works an: transfc:rrcd 10 �other person by virtue of a transfer agreement wu!er article 44, the 
provisions of Pan VI of Schedule 1 1  to this Order shall :ipply for the protection of me COWlcils. 

52. The provisions of Schedule: 11 to this Order shall have effecL 

Cerrification of plans etc. 

53. The Councils shall, as soan as practicable after the malci of this Order, submit copies of the 
book of reference:, the deposited sections md the: dc:posi plms to the Secn:tary of State for 
certification that they are, respectively, the book of refi:r e, .sections and plans refc::rrcd to in this 
Order; and a document so certified shall be admissible in proceedings as evidence of its contents. 

Suvice of notices 

54. -{l) A notice or other document required .iuthorised to be served for the pUiposes of this 
Order mo.y be served by post 

(2) Where the person on whom a notice or ther documc:nl to be saved for the purposes of this 
Order is a body corporate, the notice or docu ent is duly served if it is scm::d on the secretary or clerk 
of that body. 

(3) For the purposes of section 7 of t Tnterpretiltion Act 1978 (:a) as it applies for the pwposes of 
Lhis article, the proper address of any erson in relation to the service on him of a notice or document 
under paragraph (l)  is, ifh.e has giv an address for service, thot address, and other,a,isc:--

(11) in the case of the seer ry or clerk of a body corpornte, the registt:red or principal office of 
that body, end 

{b) in any ocher case, last known address at the time of service. 

(4) Where for the purp es of this Ordc::r a notice or other doc:ument is required or authorised u, be 
served on a person as h 'ng any intctcst in, or as the oct"Upierof, land and his name or address connol 
be ascertained after r sonable enquiry, lhe notice may be served by-

(a) addressi it to him by name or by the description of "owner'', or as the case may be 
"occuP.· r", of the land (describing it), .ind 

(b) cith leaving it in the hands of a person who is oc appears to be resident or employed on the 
OT leaving it conspicuously 11ffixed to some building or object on or ne3r the I.ind. 

· article shall not be taken to exclude the employment of any method of service not expressly 
for by it. 

(.ti.) 1 978 c.30. 
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operator regarding the timing or method of payment of the relevant costs in respect f that train 
operator. Network Rail Infrastructure Limited shall promptly pay to each train operator e amount of 
any S\1t'I\S wruch Network Rail Infrastructure Limited receives under paragraph {3) wh· h relates to the 
relevant costs of that train operator. 

(5) The obligation under paragraph (3) to pay Network Rail Infrastructure Limit the relevant costs 
shall, in the event of default, be enforceable directly by any train operator conce ed to the extent that 
such swns would be payable to that operator pursuant to paragraph ( 4). 

40. Nerwork .Rail Infra.struct'\ll'c Limited shall, on receipt cf a request fro he Councils, from time 
to time provide the Councils free of charge with written estim:i.tes of the co , charges, expenses and 
other liabilities for which the Councils is OT will become Hable under · Part of this Schedule 
(including the amount of the relcvnnt coStS mentioned in paragraph 39 d with such information as 
may reasonably e:nablc lhe Councils to assess the reasonableness of an S'Uch estimate or claim made 
or I.a be made pursuant to this Part of this Schedule {including any !lllll rclnting to those relevant 
cost,;). 

41. In the assessment of any sums payable to Network Rail un this Pan: of this Schedule there 
shall not be takc:n into accowu any increase in the swns claimed t is attributable to any action taken 
by or any agreement entered into by Network Rail if that · n or agreement was not reasonably 
necessary and was taken or entered into with a view to obtai ng the payment of those sums by the 
councils under this Part ofthls Schedule or increasing the so payable. 

42. The Councils and Network Rail lnfrastrucrure L' · d may enter into, and cany into effect, 
agreements for the ttanSfer to the Councils of-

(a) any railway property shown on the deposited R and dcscrlbed in the book of reference; 
(b) any lands, works or other property held in tion with ony such railway property; and 
(c) a.DY rights and obligations (whethc:r or nor tlltutory) of Network Rail relating to any railway 

property. 

43. In so � SS any specified work or the ac sition or use of railwmy property is or may be subject 
ro railway operational procedures, Nctwarlc · , shall--

(a) co·opc:me with the Councils wi a view to avoiding delay and securing conformity as 
bctwem any plans approved by e engineer and any requirements resulting from those 
procedures; and 

(b) use best endc:ivours to avo' any conflict arising between the epplicacion of ruilwny 
operational procedures ond e proper implementation of the authorised works pursuant to 
this Order. 

PART VI 

PROTECTION .FOR HtGHWA. Y AIJTHOIUTIES 

44. -(I )  For the protection of the highw:i.y authorities concerned, the following provisions of this 
Part of this Schedule shall, unless othawisc agreed in writing between the Councils and the highway 
11uthorit)' concerned, have effect. 

(2) In this Part of this Schedule-
"highway'' me:ins il street vcSted in or maintainable by the highway authoriiy; 

"highway operations" means the construction of any part of the authorised works which will 
involve interference with a highway er the traffic in a highway and any temporary stopping up, 
111teration or diversion of a highw:iy; 

''plans" includes sections, drawings, specification:; and particulars (including descriptions of 
methods of constrUaion). 
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(3) Wherever in this Part of this Schedule provision is made with respect to the approval or consent 
� if the highway authority, that approvo.J or coo.sent sha11 be in writing and mny be given subject to such 
reasonabJc terms and conditions as the highway authority may require in the intercstS of safety and in 
t>rder 10 minimise inconvenience to persons using the highway. but shall not be urueasooably 
wilhheld. 

(4) Prior to scelcing approval under paragraph (5), the Councils shall consult the highway authority 
canccmcd as to -;my works to md changes in the management of the highway network which may be 
n:quired to ensure the effective integration of the authorised buswa.y wirh other forms of highway 
traffic and, within 28 d:1ys of being requested in writiug by the Councils so to do, the highway 
authority .shall provide the Councils with its opinion on the subject 

(5) Without prejudice to the application of sections 59 :ind 60 of the 1991  Act (duty of street 
authority to co-ordinate and undertakers to co-operate) before commencing any highway operation!, 
the Councils shall submit to the highway authority for ils approval proper nnd sufficient plans and 
sha1l not commence lhe highway operations until suoh plilnS have been opprond or settled by 
arbitration. 

(6) If. within 56 days after a.ny plans have been. submitted to a highway authority under sub­
paragraph (5), it has not intimated its disapproval nnd the grounds of disapproval, it shall be deemed IO 

have approved them. 
(7) In the event of any disapproval of plans by a highway authority under paragraph (6), the 

Councils may re-submit the plans with modifications and, in that event, if the highway authority hEIS 
not intimated itS disapproval and the grounds of disapproval within 28 days of the plans being re­
submitted, it shall be deemed to have approved th.cm. 

(8) In submitting plans under paragraph (S), the Councils shall-
{ a) ensure that the design of any lighting for new station areas is such a.s not lo C3USe confusion 

to highway users operating llllder nonnel highway lighting; 
(b) ensure tha( the desisn and po!itiolling of a.ny poles and brackets required for overhe:id line 

equipment nnd the design of foundations, platforms, road islands, substations, electric lines 
and other appDrarus are compatible:, so filr as reasonably practicable, with street furniture 
vested in the highway authority; and 

(c) ensure thnt the design of any traffic signaling system for the authorised bu.sway is fully 
compatible with traffic: signaling for other traffic users whil!t achieving priority signaling for 
guided buses using the authorised busway wherever practicable. 

(9) Except in an emingency or where reasonably necessai'y to secure the safety of the public no 
mrection or instruction shall be given by the highway authorir:y to .the contractors, servants or agents 
of the Councils regarding the highway operations without the prior consent in writing of the Councils. 

(10) Toe highway mithority shall not be liable for any ndditional costs which may be incurred as a 
result of the giving of instructions or directions pursuant to this Part of this Schedule. 

( 1 1) To facilitate liaison with the Councils, the highway authority concerned shall provide so far as 
is reasonably practicable a representative to attend meetings arranged by the Councils respecting 
highway operations. 

( 12) So much of the a.uthorised works as fonns part of or is intended to become public highway, or 
pan of 11ny such highway, and which arc not street works as respects which the provisions of Part I1l 
of the 199 1 Act apply, shall be ccunplctcd in accordance with the reasonable: requirements of the 
highway authority or, in case of differences between the Councils and the highway outhority as to 
whether thoge requirements have been complied with or as to their reasonableness, in acc:ordance with 
such requirements as may be approved or settled by arbitration. 

(r3) The Councils shall net, except with the consent of the highway authority, alter or interfere with 
any sanitary convenience, refuge, sewer, drain, lamp column, traffic sign, bollard, bin for refuse or 
roud maierials or appantus connected lber�with, or any other property or work bdoncins to, or under 
the jurisdiction or control of, lhc highway authority on or under ony highway or repairable by them or 
the access thereto. 
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(14) The Councils shall not, except with the consent of the highway authoriry, deposit any soil or 
m11teriol.s or stand ony vehicle or plant on or O\'er any highway so as to obstruct or render less safe the 
use of the highway by any person or, exccpl with the like consent, deposit arry soil or materials on any 
lughway except within a hoarding. 

(15) The Councils shall, if reasonably so required by the highway authority, provide and maintain 
during such time as the Councils may occupy any part of a highway for the purpose of the 
coru;[l'Uction of any part of the authorised works, temporary runps for vehicular traffic or pedestrian 
traffic, or both, and any other traffic measures required to protect the safety of road users in 
accordance with the standard recommended in Chapter 8 of the Traffic Signs M..1nunl issued for the 
puzposes of the Traffic Signs Regulations and General Directioos 1994 (11) in such position as may be 
nccessiuy to prevent undue interfcrc::nce with the flow of traffic in any highway. 

(16) The Councils she.II not place: any hoardings on any pan of any highway except for such period 
and in such manner 3S m;iy be Teasonably necessary. 

(] 7) The Councils shall indemnify the bighW'lly authority against any claim which may arise as a 
Tesult of any subsidence of, OT damage to, any highway or any sanitary convenience, refuge, sewer, 
drain, lamp column, traffic sign, bollard, bin for refuse or road materials or apparatus connected 
therewith OT any oUier property or work belonging to, or llJJder the jurisdiction or control of, the 
highway authority on or under any highway, or maintainable by thc:m. which may be cawed by, or in 
consequence of, any act or default of the Councils, its contractors, Servll.Jlts or agents. 

(18) Unless otherwise agreed bctuteen the parties any difference arising between che Councils and 
the highway authority under this Part of this Schedule (other than 11 difference as to its meaning or 
construction) shall be determined by arbitration. 

FOR. PR.O!ECTION OF CU.T Al'N t.AND NEAR JEANS WAY, LUTON 

45. --{1) for the protection of certain lo.nd off Jean's Way, L � following provisions of this 
P:ut of this Schedule shall, unless otherwise agreed i ling between the Councils and the 
authorities concerned, have effect. 

(2) In this Part of this Schedule-

(11.) s.r. 199411519. 
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